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1)INTRODUCTION

CriminalProcedureistheprocessbywhichacriminalcaseisprosecutedinthecourt

ofLaw.ItisalsotheprocessofadministrationofcriminaljusticeinNigeriawherethe

bodyoflawsandrulesareused.Therearemanysourcesofcriminalprocedureanda

fewofthem are:CriminalCode,CriminalProcedureActCAPC412004,PenalCode,

CriminalProcedureCodeCAP89LawsofNorthernNigeria1963andsoon.

TherearevariousproceduresinacriminaltrialinaHighCourtandtheyvaryfrom

placetoplace.ThefirstprocedureisArresthowever,thequestiontellsustostartfrom

arraignmenttoimpositionofsentence.Thereforetheproceduresincriminaltrialina

HighCourtbeginningfrom arraignmentarelistedbelow:

I.ARRAIGNMENT

Atthearraignment,thedefendantentersapleaofguilty,notguilty,ornocontest(nolo

contendere).Ifthedefendantentersanotguiltyplea,thejudgewillsetthedate.Ifthe

defendantentersaguiltypleaordeclaresnocontesttothecharges,thejudgewillset

adatetosentencethedefendantforthecrime.Here,thejudgewillalsoreviewthe

defendantsbailandsetdatesforfutureproceedings.Insomecases,particularlywhere

theallegedcriminalactivityisminor,thedefendantmaybereleasedonhisorherown

recognizance.Withmoreseriouscrimes,thecourtsetstheamountofbailrequiredto

releasethedefendant.

II.PRE-TRIALPROCEEDINGS

Beforeanyactualcriminaltrial,thecriminalprocessprovidesforaperiodoftime

whichtheprosecutoranddefendant-throughthedefendantsattorney-exchange

informationaboutthechargesandallegedfactsofthecase.Adefendantisgenerally

entitledtoknowwhatevidencetheprosecutionhaspriortotheactualtrial.Duringthis

pretrialproceedingsphase,theprosecutionandthedefendant,throughcounsel,file

variousmotions,discoveryrequestsandwitnessessummons.Itshouldbe

rememberedthatmanycasesneveractuallygotoaformaltrialsinceduringthe

pretrialproceedingsphase,thedefenseandprosecutionmayenterintoaplea

agreement.Ifsuchpleaagreementisnotreachedhowever,thecourtwillsetatrial

date.

III.TRIAL

Thecriminaltrialisthestageatwhichtheactualcriminalguiltisdetermined.Ifthe



defendanthasrequestedajurytrial,prospectivejudgesarequestionedtodetermineif

theycanreachafairandimpartialverdict.Afterthejudgesareselected,eachside

offersanopeningstatement.Generally,theprosecutiongoesfirst.Theprosecutor

givesarelativelybriefoverviewofthecrime–ageneralviewoftheevidencethat

shouldconvincethecourtthatthedefendantisguiltyoftheoffense.

Theprosecutionpresentsthestate’scaseagainstthedefendant,offeringevidencein

theform ofwitnesstestimonyand,insomeinstances,actualphysicalevidenceitself.

Atthecloseoftheprosecution’sevidence,ifthecourtfindsthatitislegallysufficient

toconvict,thedefendantoffersevidenceofinnocenceorotherinformationthatmight

castdoubtonguilt.Aftertheclosingarguments,thepresidingjudgereadsinstruction

tothejudgesexplainingthelawthatappliestothecase.Thepresidingjudgethen

retiresfordeliberationandwhenadecisionisreached,thecourtiscalledbackinto

secession.

IV.VERDICT

Inacriminaltrial,thejurymustdeliberateandreachaunanimousverdict.Itmust

determinewhetherthedefendantisguiltyornot.Ifnotfoundguilty,thedefendantis

releasedimmediately.Ifthedefendantisfoundguilty,thedefendantwillbesentenced.

V.SENTENCING

Duringthesentencingphaseinacriminalcase,thecourtdeterminestheappropriate

punishmentfortheconvicteddefendant.Indeterminingasuitablesentence,thecourt

willconsideranumberoffactors,includingthenatureandseverityofthecrime,the

defendant’scriminalhistory,thedefendant’spersonalcircumstancesandthedegree

ofremorsefeltbythedefendant.Ifthejudgefindsthedefendantguilty,thejudgemust

imposesomesortofappropriatepunishment.Whileitvariesfrom jurisdictionto

jurisdiction,thejudgeistypicallygivenguidelinestofollowinassessinghowlongthe

sentenceofimprisonmentshouldbeandwhatadditionalconditionsshouldbeplaced

onthatsentence.Dependingupontheseverityofthecrime,thejudgemayimposejail

orprisontime,fines,courtorderedcounselling,orrehabilitation,communityservice,

restitutionorprobation.

REMEDIESOFANACCUSEDPERSONAFTERSENTENCING

a)Mitigationisaremedyanditmeanstomakesomethinglessserious,less

unpleasantorlessharmful.Therearevariousfactorsthecourtconsidersinreducing

thesentenceaconvictwillreceiveattheendofthetrial.Therearecertainfactorsthe

courtconsidersinthemitigationofasentenceandtheyare:

-Theageoftheconvict

-Firstoffenderstatusoftheconvict



-Provocation

-Illiteracyorlevelofeducationoftheaccused

-Lengthoftimespentincustody(ifanybeforeconviction)

-Rarityoftheoffenceoraccidentalnatureoftheoffence

-Pleaofguiltybytheaccused

-Membershipofthesamefamilybythepartiesconcerned

-Minorroleplayedbytheaccused

-Goodworkrecordoftheconvictorgoodantecedentsoftheconvictgenerallyandso

on

b)TheaccusedcanappealtotheCourtofAppeal

c)Theaccusedcanservehisjailterm orsentence

d)TheaccusedcanbegrantedPresidentialPardonbasedonthePrerogativeofMarcy

bythePresident

2)INTRODUCTION

Civilprocedureisamethodofcommencingacivilmatterinthecourt.Itisthebodyof

lawthatsetsouttherulesandstandardsthatcourtsfollowwhenadjudicatingcivil

matterstocourt.Thesourcesoflawofcivillegislationconsistsofstatutesand

subsidiarylegislation.Thesubsidiarylegislationformsalargerbodyofthatlawthan

thestatutes.Itmaybedividedintotwoclasses

a)Rulesofpracticeandprocedure(rulesofcourt)madeunderNigerianstatutes

b)ReceivedEnglishrulesofpracticeandprocedure

Therearemanysourcesoftherulesofcivilprocedureandafewofthem includes:The

ConstitutionoftheFederalRepublicofNigeria,RelevantStatueslikeEkitiStateHigh

CourtProcedureRules,SubsidiaryLegislationlikeSupremeCourtRules1977andso

on.

ProceedingsintheHighCourtmaybecommencedby:

i)Writofsummons

ii)Originatingsummons

iii)Petition

iv)Originatingmotion/application



WRITOFSUMMONS

Awritofsummonsisaformaldocumentissuesbyacourtstatingconciselythenature

oftheclaim ofaplaintiffagainstadefendant,therelieforremedyclaimedand

commandingthedefendantto“causeanappearancetobeentered”forhim inan

actionforthesuitoftheplaintiffwithinaspecificperiodoftime,usuallyeightdays

aftertheserviceofthewritonhim,withawarningthat,indefaultofhiscausingan

appearancetobeenteredascommanded,theplaintiffmayproceedthereinand

judgmentmaybeinthedefendantsabsence.Generally,allactionsaretobe

commencedbythewritofsummonsexceptwherethereisanyexpresslegislation

prescribinganothermode–ORDER3RULE1and2LAGOSHIGHCOURT(CIVIL

PROCEDURE)RULES2004;ORDER1and2,UNIFORM CIVILPROCEDURERULES

(UCPR);andORDER4RULE2,Abuja.From thecaseswritofsummonsisthe

appropriatemodeforcommencinganactionwhichbyitsnatureiscontentious.

Usually,actioncommencedbyawritofsummonsrequiresthefilingofpleadingsand

possiblyalongtrial–Dohertyv.Doherty(1968)NMLR241;NBNLtd.v.Alkija(1978)

ANLR231.UndertheLagosHighCourt(CivilProcedure)Rules2004,allcivilactions

commencedbywritofsummonsshallbeaccompaniedby:

-Statementofclaim

-Listofwitnessestobecalledtothetrial

-Writtenstatementonoathofthewitnesses

-Copiesofeverydocumenttoberelieduponateverytrial–ORDER2RULE1,LAGOS

CIVILPROCEDURERULES

Whereaclaimantfailstocomplywiththeabove,hisoriginatingprocessshallnotbe

acceptedforfilingbytheregistry–ORDER2RULE2,Lagos.UnderORDER4RULE17,

Abuja,acertificateofpre-actioncounsellingsignedwiththewritwhereproceedings

areinitiatedbycounsel,showingthatthepartieshavebeenappropriatelyadvisedasto

thecounselshallbepersonallyliabletopaythecostsoftheproceedingswhereitturns

outtobefrivolous.

Awritalsocontainscertainendorsements–endorsementofclaim andformal

endorsement.Theendorsementmaybespecialendorsement(ofclaim)orageneral

endorsement(ofclaim).Aspecialendorsementisastatementofclaim appearingon

thewrit,whichstatementservesasthestatementofclaim intheaction.Whilea

generalendorsementstatesinasummaryform thenatureoftheclaim made,orthe

natureoftheremedyrequested.Oneadvantageofendorsementsisthatitsavestime

underORDER10oftheHIGHCOURT(CIVILPROCEDURE)RULESofLagosState.

ORIGINATINGSUMMONS



Itisasummonsthatinitiatesproceedings.However,asummonsinapendingmatter

doesnotinitiateproceedingsbutitisusedformakinginterlocutoryapplicationsina

pendingcaseormatter

Generally,originatingsummonsisusedfornon-contentiousactions,thatis,those

actionswherethefactsarenotlikelytobeindispute(aquestionoflawratherthan

disputedissuesoffacts).Whentheprincipalquestioninissueisorislikelytobeone

ofconstructionofawrittenlaworanyinstrumentorofanydeedofconstructionofa

writtenlaworanyinstrumentorofanydeedorwillorcontract,originatingsummons

maybeusedforthedeterminationofsuchquestionsorconstruction–Director,SSSv.

Agbakoba(1993)NWLRpt.595pg.425;NBNLtdv.Alakija(supra);Dohertyv.

Doherty(supra);InUnilagv.Aigoro(1991)3NWLRpt.179pg.376,itwasheldthat

originatingsummonsisusedwhereitissoughttocorrecterrorsinajudgment.In

Orianwavov.Orianwavo(2001)5NWLRpt.752pg.548,itwasheldthatanactionfor

thedeclarationoftitletolandoughtnottobecommencedbyoriginatingsummons

InFagbolav.TitalayoPlasticIndustries(2005)2NWLRpt.909pg.1at19,itwasheld

thatwhereproceedingsarecommencedbyoriginatingsummons,pleadingsarenot

used,thatis,nostatementofclaimsordefensearefiled.Rather,affidavitevidencein

supportoforiginatingsummonsandcounteraffidavitwilltakeplaceofpleadings

–ORDER3RULE5and6ofLagos,ORDER1RULE2(2)Abuja;andORDER1RULE2

(2)Kano.

PETITION

Apetitionisawrittenapplicationinthenatureofapleadingsettingoutaparty’scase

indetailandmadeinopencourt.Itishowever,onlyusedwhereastatuteorrulesof

courtprescribeitassuchaprocess–ORDER1RULE2(3)UCPR.Forexample,section

410(1)ofCOMPANIESandALLIEDMATTERSACT(CAMA)2004providesthatan

applicationtothecourtforthewinding-upofacompanyshallbeapetition.Also

section54(1)MATRIMONIALCAUSESACT1970,providesthatproceedingsfor

dissolutionofmarriagearecommencedbypetition.TheElectoralActalsostatesthat

petitionsaretheonlymodesofprocedureinelectionlitigations.Anelectionpetition

hasbeensaidtobesimilarinpleadingsincivilmattersasitisinthatthepractitioner

setsoutpleadingsincivilmattersasitisinthatthepractitionersetsoutallthe

materialfactshereliesonforhispetition–Egolum v.Obasanjo(1999)5SCNJ92at

125.

ApetitionastheUNIFORM PROCEDURERULESprovides,shallincludeaconcise

statementofthenatureoftheclaim madeortherelieforremedyrequiredinthe

proceedingsbeguntherebyandattheendthereofastatementofthenamesofthe

persons,ifany,requiredtobeservedastatementtothateffect–ORDER7RULE2(1)

UCPR.



ORIGINATINGMOTIONORAPPLICATION

Thisisthelastoftheoriginatingprocesses.Unlikeapetition,thismaybeusedwherea

statutehasnotprovidedforit.Originatingapplicationisusedwhenthefactsarenotin

disputeanditisusedwhentheactionrelatestotheinterpretationofadocument.Inan

applicationforaprerogativeordersofcertiorari,prohibition,mandamus,habeas

corpusorenforcementofFundamentalRights,originatingmotionmaybeused.

Significantly,whereastatehasnotprovidedforamethodforenforcingaright

conferredbythatstatute,originatingmotionshouldbeused–ORDER40RULE5(1)

Lagos;ORDER43RULE5(1)Kano;andORDER42RULE5(1)Abuja.Itisrarelyused

inthemagistratecourt.

ItsusewashighlightedinthecaseofChikeArahAkunnav.AGofAnambraStateand

Others(1977)5SC161,itwasheldthattheappropriatemethodofmakingan

applicationtothecourt,whereastatuteprovidesthatsuchanapplicationmaybe

madebutdoesnotprovideforanyspecialprocedure,isanoriginatingmotion;Fajinmi

v.Speaker,WesternHouseofAssembly(1962)1AllNLRpt.1pg.206.

Thisrulewasalsore-statedinKasoapv.KofaTradingCo.(1996)2SCNJ325AR335,

thatwhereitissoughttoenforcearightconferredbyastatute,butinrespectofwhich

norulesofpracticeandprocedureexist,theproperprocedureisanoriginatingnotice

ofmotion.
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