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QUESTION:

1.Stateclearlytheprocedurefrom arraignmenttoimpositionofsentenceina

criminaltrialintheHighCourt.Commentontheremedyavailabletotheaccused

aftertheimpositionofsentence.

INRODUCTION:

Acriminalcasebeginswithapoliceinvestigationofacomplaintofcriminal

activity.Thepoliceprepareeitheranarrestreport,iftheaccusedpersonis

arrested,oracasereport,iftheaccusedpersonisnotarrestedatthetimeofthe

complaint.ThereportispresentedtotheProsecutingAttorney,whowillreview

thecaseanddecidewhethertofilecriminalcharges.

IftheProsecutingAttorneydecidesthatthereisenoughevidencetofile

criminalcharges,hisofficewillprepareinformationoutliningthechargesandwill

submitthisinformationinaprobablecauseaffidavitcontainingthesupporting

factstoajudge.Thejudgewilldecideifthereisprobablecausetochargethe

individual.Ifprobablecauseisfound,awarrantwillbeissuedfortheaccused

person'sarrest,ifheorshehasnotalreadybeenarrested,andthejudgewillset

theappropriatebondamountthatthepersonmustpayinordertobereleased

from jail.Alloffensesarebondableexceptformurder.Bondisusuallyset

accordingtoafixedformulathatisspecifictoeachcounty;however,bondcan

bemadehigherorlowerdependingontheaccusedperson'spastcriminalrecord,



thespecificnatureofthecrimecommitted,andtheindividual'slikelihoodof

beingaflightrisk.

ARRAIGNMENT:

Afterthejudgefindsprobablecauseandtheindividualischarged,theindividual,

nowcalledaDefendant,willhaveanarraignmentwiththejudge.Thearraignment

isusuallysetwithin48hoursafterapersonischarged.Atthearraignment,the

judgewillautomaticallyenterapleaofnotguiltyandadvisethedefendantofhis

orherrightsasanaccusedperson,suchastherighttoanattorney.Thejudge

willappointanattorney,apublicdefender,ifthedefendantcannotaffordone.

Normally,thejudgewillthensetanotherhearing,oftenaweeklater,duringwhich

thedefendantwillappearwithhisorherattorneyinfrontoftheSuperiorCourt

Judgewhowillhearthecase.

APPEARANCEHEARING

Attheinitialappearancehearing,whenthedefendantfirstappearswithhisorher

attorney,thejudgewillusuallysetapleadeadline,arecorddateandatrialdate.

ThePleaDeadlineisthedatebywhichtheprosecutoranddefendantmustagree

onconditionsofapleaagreement,iftherewillbeone.TheRecordDateisset

approximatelyaweektothreeweeksbeforethetrialdate.Thisisthedateon

whichtheprosecutionandthedefenseattorneywillletthejudgeknowiftheywill

needtogototrial.

PLEAAGREEMENT

Acasemayneverreachtrial,forseveralpossiblereasons.Themostcommon

reasonisthatapleaagreementisreachedbetweentheprosecutingattorneyand

thedefenseattorney.Inapleaagreement,thedefendantwillpleadguiltytosome

orallofthecharges,ratherthantakingthecasetotrial.Pleaagreementscan

varywidely.Iftheprosecutoranddefenseattorneyagreeonaplea,thenthecase

willbesetforapleadate.



Atthepleadate,thejudgewilladvisethedefendantofallofhisorher

constitutionalrightsandconfirm whetherthedefendantiswillingtoacceptthe

pleaagreement.Ifso,thedefendantwilladmittotheoffenseandtothe

particularsinvolvedintheoffense.Afterthejudgeconcludesthehearingonthe

pleaagreement,hemaydecidetoacceptthepleaagreementortaketheplea

agreementunderadvisement.Itisimportanttounderstandthatalthoughthe

judgemayacceptthedefendant'sguiltyplea,thejudgeisnotobligatedtoaccept

thetermsofthepleaagreementbetweentheprosecutionandthedefense.Inhis

orherdiscretion,ajudgemay,infact,rejectapleaagreement.

TRIAL

Iftheprosecutingattorneydoesnotofferapleaagreementorthedefendant

doesnotacceptthepleaagreement,thenthecasewillproceedtotrial.The

defendantgenerallydecideswhethertochooseajurytrialorabenchtrial(judge

only).Itisimportanttounderstandthatalthoughacasemaybesetfortrialona

particulardate,itmaynotactuallygototrialonthatday,eveniftheprosecutor

anddefenseattorneyintendtogototrialatthattime.Asarule,judgeswillseta

numberofcasesfortrialonthesameday.Thisisdonewiththeideathatitis

difficulttoknowinadvancewhichcaseswillgototrialandwhichoneswillplead.

Assuch,acasemaybesetfortrial,yetbebumpedbyanothercasethatwas

previouslysetfortrialonthesamedayandthatdoes,infact,gototrial.

Ifsuchaconflictarises,ajudgewillusuallysetanewtrialdateimmediately,and

maysetanewrecorddateaswell.Itisoftendifficultforvictimswhenatrialdate

iscontinuedbecauseofconflictswithothertrials.Itisimportantthatvictims

bracethemselvesforthislikelihood.Itistherule,ratherthantheexception,that

casesarecontinuedbecauseofschedulingconflictsorcontinuancesrequested

byeithertheprosecutororthedefendant.

VOIREDIRE(JURYSELECTION)

Thelengthofatrialcanrangeanywherefrom afewhourstoafewweeks



dependingontheseverityandcomplexityofthecaseandtheoffenses.Onthe

trialdate,ifthedefendanthasrequestedajurytrial,theprosecutoranddefense

attorneywillconductvoirdire,aLatinterm thatreferstothejuryselection

process.Thisprocesscanlastanywherefrom acoupleofhourstotheentirefirst

dayofthetrial.Theattorneysaskquestionsofpotentialjurorstotrytodetermine

whichjurorstheywanttoserveinthecase.Eachsideisallowedtostrike,or

refusetoaccept,potentialjurorsinoneoftwoways.Thefirstkindofstrikeisa

peremptorystrike,inwhichtheattorney(eithertheprosecutororthedefense)

doesnothavetojustifywhyheorshedoesnotwantthejurortoserve.Eachside

hasalimitednumberofperemptorystrikesthatcanbeusedduringthevoirdire

process.

Thesecondkindofstrikeisastrikeforcause,inwhichtheattorneymustexplain

tothejudgewhyheorshebelievesthatthejurorisinappropriateforthecase.

Eachsidehasanunlimitednumberofstrikesforcause.Formisdemeanorand

D-felonytrials,juriesconsistofsixjurorsplusalternates;forA,B,andCfelony

trialsandmurdertrials,juriesconsistoftwelvejurorsplusalternates.Thereisno

needforvictimstobepresentduringthejuryselectionprocess;infact,thereis

usuallysolittleavailablespaceinthecourtroom duringjuryselectionthatthe

victimscannotsitinthecourtroom andwillhavetoremainoutside.Victimswho

wishtoattendajurytrialshouldplanonwaitingtoarriveatthecourthouseuntil

lateonthefirstdayofthetrialorearlyonthesecondday.Youshouldtalktothe

prosecutororvictim advocatewhoisinvolvedwiththetrialtofindoutwhenyou

shouldarrive.

FIRSTPHASEOFTRIAL

Afterthejuryisselected,thetrialbegins.TheburdenofproofisontheState,

whichisrepresentedbytheprosecutor,therefore,theStateisallowedtopresent

argumentsanditscasefirst,andisalsoallowedtimetorebutargumentsor

evidencepresentedbythedefense.Thedefendanthasnoburdenofproof,

therefore,thedefendantisnotrequiredtopresentevidenceorwitnesses,nor



doesheorsheevenhavetotestifyonhisorherownbehalf.Duringthefirst

phaseofthetrial,eachsidewillgiveitsopeningstatement.Generally,inopening

statements,eachattorneywilloutlinehisorhercase,tellingthejuryorjudge

whattheycanexpecttohearduringthepresentationofthecase-in-chief.

SECONDPHASEOFTRIAL

Thesecondphaseofthetrialistheevidencephase,duringwhicheachside

presentsitscase-in-chief.Thecase-in-chiefisalloftheevidenceandwitness

testimonypresentedbyeachside.Duringthecase-in-chief,eachattorneywill

conductadirectexaminationofeachofhisorherwitnesses.Afterdirect

examinationiscomplete,cross-examinationwillbegin,inwhichthewitnessis

questionedbytheopposingattorney.Attheendofcross-examination,theside

thatcalledthewitnesswillbeallowedtimefor"re-direct"examinationinorderto

clarifyanytestimonyfrom directorcross-examination.

InthestateofIndiana,after"redirect,"thejudgeispermittedtotakequestions

forthewitnessfrom thejurors.Thesequestionsarewrittendown,giventothe

bailiff,andpresentedtothejudge.Thejudgewillconsultwithbothattorneysto

decideifthequestioncanbeaskedofthewitness.Questionswillonlybeasked

ifthewitnesscanansweritcompletelyfrom hisorherknowledgeofthecase.

Forexample,awitnesscannotansweranyquestionsaboutwhatapersonmay

havebeenthinking.Aftereachsidehaspresenteditscase-in-chiefandhas

rested,theevidencephaseofthetrialiscomplete.

3RDPHASEOFTRIAL

Thefinalphaseofthetrialistheclosingargumentphase.Eachattorneyhasa

specifiedamountoftime(determinedbythejudgeduringthetrial)tospeakto

thejuryaboutwhytheyshouldvoteforaguiltyornotguiltyverdict.The

prosecutorspeaksfirst,andhastherighttoreservesomeofhisorhertimeto

speakafterthedefenseattorneyhasfinishedhisorherargument.

JURYDELIBERATION



Whentheclosingargumentsarecomplete,thejudgewillreadinstructionsto

thejuryabouthowtheyconductdeliberationsandhowtheymustarriveata

verdict.Thejuryisthendismissedtodeliberateuntiltheyhavearrivedataverdict;

thisprocesscantakeminutes,hours,orevendays.Tofindadefendantguiltyof

thecharges,alljurorsmustbelieveinhisorherguiltbeyondareasonabledoubt.

Allverdictsmustbeunanimous.Ifthejurycannotagreeonaverdict,andthey

feelthatnoamountofdeliberationswillchangethedisagreement,theymust

comebacktocourtandtellthejudgethattheyarea"hungjury."Ifthereisahung

jury,thentheprocesswillstartover(theprosecutormustdecideifheorshe

wantstore-trythecaseandgoforwardwithanothertrialatalaterdate).

VERDICT

Ifanacquittal(ornot-guiltyverdict)isreturned,thenthetrialiscompleteand

thedefendantwillbereleased.Defendantscannotbere-triedafteranotguilty

verdictduetoaconstitutionalprotectioncalled"doublejeopardy,"whichmeans

thatapersoncannotbetriedforthesamecrimetwice.Ifaconviction(orguilty

verdict)isreturned,thenthejudgewillsetasentencingdate(usuallyabout30

daysfrom theendofthetrial)andthedefendantwillremainincustody.

PRE-SENTENCEREPORT

Beforethesentencingdate,thecasewillbeassignedtoanofficeroftheAdult

ProbationDepartmentwhowillprepareaPre-SentenceReport.Thisreport

includesagreatdealofinformationrangingfrom thedefendant'sbackground,to

hisorhercriminalhistory,tothefactsofthecase.Includedinthereportisa

Victim ImpactStatement.Theprobationofficerwillcontactallvictimsinthe

caseandguidethem throughmakingstatementstothecourtabouthowthis

crimehashadanimpactontheirlives.Thestatementcanbewrittenand

includedinthereport,oritcanbeastatementthatisgiventothejudgeatthe

sentencinghearingbystandingupincourtandspeakingtothejudge.Victims

maychoosetogivebothawrittenandanoralstatementinthecase.



SENTENCEHEARING

Atthesentencinghearing,thejudgewillusetheinformationinthePre-Sentence

Reporttodecidewhetherthefactsofthecaseandthedefendant'scriminal

historycallforaharsheroramorelenientsentence.Heorshewilllistentothe

victimswhowanttospeakandwillhearargumentsbytheprosecutorandthe

defenseattorney.Theattorneyswilldiscussaggravatingfactors(factsaboutthe

casethattendtomakethecrimemoresevere)andmitigatingfactors(facts

aboutthecasethattendtomakethecrimelesssevere).Thejudgemayimpose

asentenceatthehearing,ormaytakethematterunderadvisement,which

meansthatheorshewillthinkaboutthefactsandargumentsthathavebeen

presentedtohim orherandgivehisorherdecisionlater.

Sentencescanvarywidelydependingonthekindofcrimecommitted,the

criminalhistoryofthedefendant,thefactsofthecase,andtheinformation

submittedinthePre-SentenceReport.Victimsshoulddiscussthepossible

sentenceswiththeprosecutorhandlingtheircasesothattheyarepreparedfor

whattheoutcomeofthesentencinghearingmaybe.

REMEDIESAVAILABLETOTHEACCUSEDAFTERIMPOSITIONOF

SENTENCE

IfthedefendantisunsatisfiedwiththejudgementpronouncedbytheHighCourt,

thepartycandecidetofileanappeltotheSupremeCourtwithin14daysafter

thejudgementgiven.Thepurposeoftheappealistoensureproperinterpretation

ofthrconstitutionandthelaw.Therearesomeavailablegroundsinwhichthis

apppealislimitedtoandtheyare:

i.Aviolationoftheconstitutionoranerrorininterpretationorapplicationofthe

constitution

ii.ContradictionwithsupremeCourtprecedent

iii.ContradictionwithHighcourtprecedentwhennosupremeCourtpecedent



exists.

TheSupremeCourtisauthorizedatitsdiscretion,toreverselowercourt

decisionsonthefollowinggrounds:

i. Thereisaseriouserrorininterpretationorapplicationoflaw

ii.Thedegreeofsentenceisextremelyunjust.

iii.Thereisagravefact-findingerrorwhichismaterialtothejudgement

iv.Thereisanyreasonwhichwouldsupportre-openingofprocedures.

v.Thesentencedpunishmentthasbeenabolishedorchangedorforwhichthe

generalamnestyhasbeenproclaimed.

HoweverunlessoneofthecourtslistedintheRoleoftheSupremeCourt

Sectionhasmadeanorderaffectingyou,thedefendantwillnotbeabletotake

His/HercasetotheSupremeCourt.futhermore,notallordersmadebythelower

courtscanbeappealedtothesupremecourt.Onlyafterthiscourthasrfusedto

grantthedefendantthepermissiontoappealagainstitsjudgement,canthe

defendantthenapplytothesupremecourt.

Inmostcases,tobring anappealtothesupremecourt,thedefendantmust

applyfirsttothecourtwhichhandeddownthejudgementtoaskforpermission

toappeal.TheSupremeCourtonlyexaminesrecordofthecaseandnever

examineswitnessesordefendantsalthoughtheSupremeCourtmayhearthe

arguementofthepartiesinvolved.WhentheSupremeCourtconcludesthatthere

isnogroundforreversal,itdismissestheappeal.

2.Commentonthevariousmethodsbywhich civilproceedingsmaybe

commencedintheHighCourt.

SUMMONS:

Anorderbyacourtthatapersonattendataparticularcourtatastatedtime



onaparticulardate.

Thereare2modesofcommencingcivilproceedings inNigeriancourts

i. ByWritofSummons

ii.ByOriginatingSummons

WRITOFSUMMONS:

TheWritofSummons(WOS)isoneofthetwomodesusedincommencinga

civilactionagainstaperson.Itisaformaldocumentaddressedtothedefendant

requiringhim toappearbeforethecourtifhe/shewishestodefendhimself

againsttheplaintiff'sclaim.AwritisusuallyaccompaniedbyanEndorsementof

theClaim oraStatementofClaim sothatthedefendantismadeawareofthe

claim againsthim/her.Itisalsoa typeofwritusedtostartacivilcaseinthe

HighCourt.Thishasbeenknownasa'claim form'sinceApril1999.

ORIGINATINGSUMMONS:

OriginatingSummonsisoneofthetwomodesincommencingacivil

action.Thisisasummonsthatsetsoutthequestionsthecourtisbeingaskedto

settle.Whenthefactsinacasearenotdisputed,buttheinterpretationofthelaw

orofthedocumentsneedstoberesolved,anoriginatingsummonsis

prepared.AnactioniscommencedbyanOriginatingSummonswhen:

i.itisrequiredbyastatuteor

ii.adispute,whichisconcernedwithmattersoflaw,isunlikelytobeany

substantialdisputeoffact.

AnOriginatingSummonsmaybeinInterpartesorEx-parteoftheRulesof

Court.OriginatingSummonsisheardbasedonaffidavitsfiledinsupport.

OriginatingSummonscasesareheardbyregistrarsorjudgesinchambersorin

openCourt. Ajudicialdecisionismadebyhearingthelawyersandassessing

theaffidavitsfiledeitherinsupportoforinoppositiontotheOriginating



Summons.Witnessesmaybecalledtogivetestimonyandpre-trialconferences

mayormaynotbeconducted.

AnapplicationcanbemadetoconvertanOriginatingSummonsintoaWritat

anystageofproceedings. Alternatively,theRegistrarorJudgecandecideto

convertanOriginatingSummonsintoaWritwithoutanyapplicationfrom the

parties. Oncethedecisiontoconverthasbeenmade,thestepsrelatingtoa

Writapplies. TheRegistrywillassignanewSuitNumbertotheproceedings

andapre-trialconferencewillbecalledfortheserviceoftheStatementofClaim.
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