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               QUESTION

1. State clearly the procedure from arraignment to imposition of sentence in a criminal trial in the high court. Comment on the remedy available to the accused after the imposition of sentence.
2. Comment on the various methods by which civil proceedings may be commenced in the high court 
1.) State clearly the procedure from arraignment to imposition of sentence in a criminal trial in the high court. Comment on the remedy available to the accused after the imposition of sentence.
A criminal case begins with a police investigation of a complaint of criminal activity. The police prepare either an arrest report, if the accused person is arrested, or a case report, if the accused person is not arrested at the time of the complaint. The report is presented to the Prosecuting Attorney, who will review the case and decide whether to file criminal charges.

Criminal Charges Filed

If the Prosecuting Attorney decides that there is enough evidence to file criminal charges, his office will prepare information outlining the charges and will submit this information in a probable cause affidavit containing the supporting facts to a judge. The judge will decide if there is probable cause to charge the individual. If probable cause is found, a warrant will be issued for the accused person's arrest, if he or she has not already been arrested, and the judge will set the appropriate bond amount that the person must pay in order to be released from jail. All offenses are bondable except for murder. Bond is usually set according to a fixed formula that is specific to each county; however, bond can be made higher or lower depending on the accused person's past criminal record, the specific nature of the crime committed, and the individual's likelihood of being a flight risk.

Arraignment

After the judge finds probable cause and the individual is charged, the individual, now called a Defendant, will have an arraignment with the judge. The arraignment is usually set within 48 hours after a person is charged. At the arraignment, the judge will automatically enter a plea of not guilty and advise the defendant of his or her rights as an accused person, such as the right to an attorney. The judge will appoint an attorney, a public defender, if the defendant cannot afford one. Normally, the judge will then set another hearing, often a week later, during which the defendant will appear with his or her attorney in front of the Superior Court Judge who will hear the case.

Appearance Hearing

At the initial appearance hearing, when the defendant first appears with his or her attorney, the judge will usually set a plea deadline, a record date and a trial date. The Plea Deadline is the date by which the prosecutor and defendant must agree on conditions of a plea agreement, if there will be one. The Record Date is set approximately a week to three weeks before the trial date. This is the date on which the prosecution and the defense attorney will let the judge know if they will need to go to trial.

Plea Agreement

A case may never reach trial, for several possible reasons. The most common reason is that a plea agreement is reached between the prosecuting attorney and the defense attorney. In a plea agreement, the defendant will plead guilty to some or all of the charges, rather than taking the case to trial. Plea agreements can vary widely. If the prosecutor and defense attorney agree on a plea, then the case will be set for a plea date.

At the plea date, the judge will advise the defendant of all of his or her constitutional rights and confirm whether the defendant is willing to accept the plea agreement. If so, the defendant will admit to the offense and to the particulars involved in the offense. After the judge concludes the hearing on the plea agreement, he may decide to accept the plea agreement or take the plea agreement under advisement. It is important to understand that although the judge may accept the defendant's guilty plea, the judge is not obligated to accept the terms of the plea agreement between the prosecution and the defense. In his or her discretion, a judge may, in fact, reject a plea agreement.

Trial

If the prosecuting attorney does not offer a plea agreement or the defendant does not accept the plea agreement, then the case will proceed to trial. The defendant generally decides whether to choose a jury trial or a bench trial (judge only). It is important to understand that although a case may be set for trial on a particular date, it may not actually go to trial on that day, even if the prosecutor and defense attorney intend to go to trial at that time. As a rule, judges will set a number of cases for trial on the same day. This is done with the idea that it is difficult to know in advance which cases will go to trial and which ones will plead. As such, a case may be set for trial, yet be bumped by another case that was previously set for trial on the same day and that does, in fact, go to trial.

If such a conflict arises, a judge will usually set a new trial date immediately, and may set a new record date as well. It is often difficult for victims when a trial date is continued because of conflicts with other trials. It is important that victims brace themselves for this likelihood. It is the rule, rather than the exception, that cases are continued because of scheduling conflicts or continuances requested by either the prosecutor or the defendant.

Voire Dire (Jury Selection)

The length of a trial can range anywhere from a few hours to a few weeks depending on the severity and complexity of the case and the offenses. On the trial date, if the defendant has requested a jury trial, the prosecutor and defense attorney will conduct voir dire, a Latin term that refers to the jury selection process. This process can last anywhere from a couple of hours to the entire first day of the trial. The attorneys ask questions of potential jurors to try to determine which jurors they want to serve in the case. Each side is allowed to strike, or refuses to accept, potential jurors in one of two ways. The first kind of strike is a peremptory strike, in which the attorney (either the prosecutor or the defense) does not have to justify why he or she does not want the juror to serve. Each side has a limited number of peremptory strikes that can be used during the voir dire process.

The second kind of strike is a strike for cause, in which the attorney must explain to the judge why he or she believes that the juror is inappropriate for the case. Each side has an unlimited number of strikes for cause. For misdemeanor and D-felony trials, juries consist of six jurors plus alternates; for A, B, and C felony trials and murder trials, juries consist of twelve jurors plus alternates. There is no need for victims to be present during the jury selection process; in fact, there is usually so little available space in the courtroom during jury selection that the victims cannot sit in the courtroom and will have to remain outside. Victims who wish to attend a jury trial should plan on waiting to arrive at the courthouse until late on the first day of the trial or early on the second day. You should talk to the prosecutor or victim advocate who is involved with the trial to find out when you should arrive.

First Phase of Trial

After the jury is selected, the trial begins. The burden of proof is on the State, which is represented by the prosecutor, therefore, the State is allowed to present arguments and its case first, and is also allowed time to rebut arguments or evidence presented by the defense. The defendant has no burden of proof, therefore, the defendant is not required to present evidence or witnesses, nor does he or she even have to testify on his or her own behalf. During the first phase of the trial, each side will give its opening statement. Generally, in opening statements, each attorney will outline his or her case, telling the jury or judge what they can expect to hear during the presentation of the case-in-chief.

Second Phase of Trial

The second phase of the trial is the evidence phase, during which each side presents its case-in-chief. The case-in-chief is all of the evidence and witness testimony presented by each side. During the case-in-chief, each attorney will conduct a direct examination of each of his or her witnesses. After direct examination is complete, cross-examination will begin, in which the witness is questioned by the opposing attorney. At the end of cross-examination, the side that called the witness will be allowed time for "re-direct" examination in order to clarify any testimony from direct or cross-examination.

In the state of Indiana, after "redirect," the judge is permitted to take questions for the witness from the jurors. These questions are written down, given to the bailiff, and presented to the judge. The judge will consult with both attorneys to decide if the question can be asked of the witness. Questions will only be asked if the witness can answer it completely from his or her knowledge of the case. For example, a witness cannot answer any questions about what a person may have been thinking. After each side has presented its case-in-chief and has rested, the evidence phase of the trial is complete.

3rd Phase of Trial

The final phase of the trial is the closing argument phase. Each attorney has a specified amount of time (determined by the judge during the trial) to speak to the jury about why they should vote for a guilty or not guilty verdict. The prosecutor speaks first, and has the right to reserve some of his or her time to speak after the defense attorney has finished his or her argument.

Jury Deliberation

When the closing arguments are complete, the judge will read instructions to the jury about how they conduct deliberations and how they must arrive at a verdict. The jury is then dismissed to deliberate until they have arrived at a verdict; this process can take minutes, hours, or even days. To find a defendant guilty of the charges, all jurors must believe in his or her guilt beyond a reasonable doubt. All verdicts must be unanimous. If the jury cannot agree on a verdict, and they feel that no amount of deliberations will change the disagreement, they must come back to court and tell the judge that they are a "hung jury." If there is a hung jury, then the process will start over (the prosecutor must decide if he or she wants to re-try the case and go forward with another trial at a later date).

Verdict

If an acquittal (or not-guilty verdict) is returned, then the trial is complete and the defendant will be released. Defendants cannot be re-tried after a not guilty verdict due to a constitutional protection called "double jeopardy," which means that a person cannot be tried for the same crime twice. If a conviction (or guilty verdict) is returned, then the judge will set a sentencing date (usually about 30 days from the end of the trial) and the defendant will remain in custody.

Pre-Sentence Report

Before the sentencing date, the case will be assigned to an officer of the Adult Probation Department who will prepare a Pre-Sentence Report. This report includes a great deal of information ranging from the defendant's background, to his or her criminal history, to the facts of the case. Included in the report is a Victim Impact Statement. The probation officer will contact all victims in the case and guide them through making statements to the court about how this crime has had an impact on their lives. The statement can be written and included in the report, or it can be a statement that is given to the judge at the sentencing hearing by standing up in court and speaking to the judge. Victims may choose to give both a written and an oral statement in the case.

Sentence Hearing

At the sentencing hearing, the judge will use the information in the Pre-Sentence Report to decide whether the facts of the case and the defendant's criminal history call for a harsher or a more lenient sentence. He or she will listen to the victims who want to speak and will hear arguments by the prosecutor and the defense attorney. The attorneys will discuss aggravating factors (facts about the case that tend to make the crime more severe) and mitigating factors (facts about the case that tend to make the crime less severe). The judge may impose a sentence at the hearing, or may take the matter under advisement, which means that he or she will think about the facts and arguments that have been presented to him or her and give his or her decision later.

Sentences can vary widely depending on the kind of crime committed, the criminal history of the defendant, the facts of the case, and the information submitted in the Pre-Sentence Report. Victims should discuss the possible sentences with the prosecutor handling their case so that they are prepared for what the outcome of the sentencing hearing may be.

2.) MODES OF COMMENCING AN ACTION IN CIVIL PROCEEDINGS IN A HIGH COURT
The Rules of Court are the main subsidiary legislation on Singapore’s civil procedure. Under the Rules of Court, there are two modes of commencing a civil action:

a.) By Writ of Summons; and

b.) By Originating Summons.

A.) Writ of Summons (Order 6 of the Rules of Court)
A Writ of Summons is a formal document addressed to the defendant requiring him to enter an appearance if he wishes to dispute the plaintiff’s claim. Civil actions involving substantial disputes of fact are commenced by way of a writ. These include, but are not limited to:

Contract actions, e.g., claim for damages resulting from breach of contractual terms and obligations, etc;

Tort actions, e.g., claim for damages in respect of property damage resulting from road accidents and negligence, Claim for damages resulting from fraud and defamation, etc;

Personal Injury actions, e.g., claim for damages in respect of personal injury and / or death resulting from road and industrial accidents or negligence, etc;

Intellectual property actions, e.g., claim for damages resulting from the infringement of copyright, trademark or patent, etc; and

Admiralty and Shipping actions.

A writ must be in Form 2 of the Rules of Court.
B.) Originating Summons (Order 7 of the Rules of Court)
An action is commenced by way of an Originating Summons where:

It is required by statute; or the dispute is concerned with matters of law in respect of which there is unlikely to be any substantial dispute of facts. 

Compared to a Writ of Summons, the Originating Summons is a simpler and swifter procedure for the resolution of disputes as it is determined generally on affidavits filed and does not involve pleadings or many interlocutory proceedings. However, many of the requirements concerning issuance, duration, renewal and service with regard to a writ may apply, with the necessary modifications, to an Originating Summons. An Originating Summons may be in Forms 4 or 5 of the Rules of Court, depending on which is appropriate.
Others are; ex parte motion, with or without a writ of summons and a statement of claim, which may be filed later; petition as may be necessary, such as in matrimonial proceedings for divorce and so forth, or winding up of a company for its inability to pay its debts in a federal high court and so forth.
