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1.Procedureofarraignmenttoimpositionofsentenceinacriminaltrialinthehigh
court;

I.Proofofevidence:AProofofEvidenceisa writtensummaryofwhatawitnesswillsay
inevidenceduringahearing.OftenaClaimantsolicitorwillgettheclienttoproducea
fullstoryabouttheaccidentandtheimpactthatithashad.AProofofEvidence
containsinformationwhichwillhelporhindertheclaim andthisishowitdiffersfrom a
WitnessStatement.

ii.Arraignmentandplea:Althoughtheinitialappearanceofthearrestedpersonbeforea
magistrateissometimesreferredtoasan arraignment,itisnotatruearraignment,
whichonlycomesafterthedefendanthasbeenbotharrestedandformallycharged.In
allbutextremelyrarecases,arraignmentalsotakesplacebeforeanysuppression
hearingsandthetrialitself.Theinterestsatissueinanarraignmentarethedefendant's
righttoknowofthechargesagainsthim orherandthedefendant'srighttohave
adequateinformationfrom whichtoprepareadefense.Thestatealsohasaninterestin
havingthedefendantmakeapleasoitcanprepareaccordingly.

ii.Pleaofguilt

iii.Pleaofnotguilty

Iv.Prosecution:theinstitutionandcontinuanceofacriminalsuitinvolvingthe
processofpursuingformalchargesagainstanoffendertofinaljudgmentorcanbe
explainedasthepartybywhom criminalproceedingsareinstitutedorconducted.

V.Submissionof“nocasetoanswer“: caseanswerreferstoasubmissionmadebya
defendantoraccusedinacourt,whichstatesthattheclaim orprosecutionisnot
sufficientforconvictionorjudgment.Thedefendantsupportshis/hersubmissionby
pleadingthatthatthecaseisbasedoninsufficientlegalgroundsorinsufficientfactual
evidence.Asuccessfulnocasesubmissionresultsintheendofatrialandreleaseof
thedefendant.Nocasetoanswerisheardafterprosecutionevidenceandarguments.
Inthissubmission,theaccusedasksthejudgetotellthejurytofindthats/heisnot
guilty.Whena nocasesubmission ismade,itbasicallymeansthatthedefendantis
askingthecourtforanacquittalwithoutithavingtopresentadefence.Thedefendantis
literallysayingtothecourtthatthereisnocasetoansweri.e.theprosecutionhasnot
sufficientlyproventhelegalthresholdtoestablishthecommissionofacrimeinthe
courtoflaw.

Vi.Defense:incivilproceedingsadefencemaybeoneofthefollowing:

(i) atraverse,i.e.aformaldenialofanallegedfact



(ii) adenialoftheplaintiff'sclaim

(iii) anallegationofcounterclaim(iv)aconfessionandavoidance

Viii.Closingaddress:thefinaladdresstothejurybytheattorneyforeachsideofa
caseinwhichtheattorneyusuallysummarizestheevidenceandhisorherclient's
position.Alsocalledclosingstatement, finalargument, summation, summing-up
NOTE: Rule29.1oftheFederalRulesofCriminalProcedurerequirestheprosecution
toopentheclosingargumentaftertheclosingoftheevidence.Thedefensereplies,
andtheprosecutionmayofferarebuttal.

ix.Judgement:decisionbyacourtorothertribunalthatresolvesacontroversyand
determinestherightsandobligationsoftheparties.Ajudgmentmustbeinwritingand
mustclearlyshowthatalltheissueshavebeenadjudicated.Itmustspecificallyindicate
thepartiesforandagainstwhom itisgiven.Monetaryjudgmentsmustbedefinite,
specifiedwithcertainty,andexpressedinwordsratherthanfigures.Judgments
affectingrealpropertymustcontainanexplicitdescriptionoftherealtysothattheland
caneasilybeidentified.

X.Discharge:inanyobligation,theterminationofthatobligationwithoutliabilityon
eitherparty.IntheScotslawofcontract,dischargemaybebyperformanceornovation,
compensation,confusion,acceptancepaymentordelegation.

Xi.Findingofguiltandsentence:Afindingofguiltisarulingmadebyajudge.Ajudge
willmakeafindingofguiltinoneoftwosituations:An accusedhaspledguiltyand
acceptsfactsthatamounttoacriminal offence;ORthecrownhasprovenata trialthat
anaccusedcommittedacriminaloffence.Exceptincertaincases,ifajudgemakesa
findingofguilt,thejudgewill .Dependingonthe typeofsentence given,thejudgemay
alsoregisteraconvictionagainsttheoffender.

1b.Remediesavailabletotheaccusedafterimpositionofsentence:

SuspensionofFine:

1.Wheneveranoffenderisorderedtopayfine,suchpaymentshouldbemadeforthwith.
Section424ofthecode,however,enablesthecourttosuspendtheexecutionof
sentenceinordertoenablehim topaytheamountoffineeitherinfullorininstallments.
Itdealswithtwotypesofcaseswhicharelikethis.

2.Sub-section(1)providesthatwhenanoffenderhasbeensentencedtofineonlyand
toimprisonmentindefaultofpaymentoffineandthefineisnotpaidforthwith,the
courtmayorderthatthefineshouldbepaidinfullwithin30days,orintwoorthree
installmentsthefirstofwhichshouldbepaidwithin30daysandtheotherorothersat
anintervalorintervalsofnotmorethan30days.

3.Sub-Section(2)referstoacasewherethereisnosentenceoffinebutanorderof
paymentofmoneyhasbeenmadebythecourtandfornonpaymentofsuchamount,



imprisonmentisawarded.Insuchcasesalso,thecourtcangranttimetopayamount.
Ineithercase,iftheamountisnotpaid,thecourtmaydirectthesentenceof
imprisonmenttobeexecutedatonce.

4.Hon'bleSupremecourtinRavikantS.PatilVs.SarvabhoumaBagali(2007)1SCC673)
hasheldthat:Para-15“Itdeservestobeclarifiedthatanordergrantingstayof
convictionisnottherulebutisanexceptiontoberesortedtoinrarecasesdepending
uponthefactsofacase.Wheretheexecutionofthesentenceisstayed,theconviction
continuestooperate.Butwheretheconvictionitselfisstayed,theeffectisthatthe
convictionwillnotbeoperativefrom thedateofstay.Anorderofstay,ofcourse,does
notrendertheconvictionnonexistent,butonlynon-operative.Bethatasitmay.Inso
farasthepresentcaseisconcerned,anapplicationwasfiledspecificallyseekingstay
oftheorderofconvictionspecifyingtheconsequencesifconvictionwasnotstayed,
thatistheappellantwouldincurdisqualificationtocontesttheelection.TheHighCourt
afterconsideringthespecialreason,grantedtheorderstayingtheconviction.Asthe
convictionitselfisstayedincontrasttoastayofexecutionofthesentence,itisnot
possibletoacceptthecontentionoftherespondentthatthedisqualificationarisingout
ofconvictioncontinuestooperateevenafterstayofconviction”.

(b)Rightoftheaccusedagainst“DoubleJeopardy”Art;20(2)oftheconstitutionand
Sec.300ofCr.P.CArt.20(2)oftheconstitutionlaysdownthat”nopersonshallbe
prosecutedandpunishedforthesameoffencemorethanonce:-Therightofthe
accusedagainstDoubleJeopardyistherecognitionofthelatinmaxim -“Nemodebit
bisvexariproeadem causa”thatmeansnomanshallbepunishedorputinJeopardyor
Periltwiceforthesameoffence.Article20(2)ofConstitutionofIndiabarsprosecution
andpunishmentafteranearlierpunishmentforsameoffence.Wherethecomplaintis
permittedtobewithdrawnandasaresulttheaccusedisacquitted.Trialofaccusedon
freshcomplaintforthesameoffencebaseonthesamefactswouldbebarredby
section300Cr.P.C(EciyococonutoilsPvt.LtdVs.StateofKerala2002(2)crimes147).
Secondtrialisbarredwhenaccusedisconvictedoracquitted.Thereisadifference
betweenacquittalanddischarge,dischargeoftheaccuseddoesnotamountto
acquittalandthusnobaronproceedingsU/sec.300Cr.P.CinRanvirSinghVs.Stateof
Haryana,2008

(c)RIGHTOFTHEACCUSEDANDAPPLICATIONOFTHEPRINCIPLEOF“RES-
JUDICATA'OR'ISSUE-ESTOPPEL”TOCRIMINALPROCEEDINGS:-

Themaxim Res-Judicataproveritateaccipitur,isnolessapplicabletocriminalthanto
civilproceedings.InLaltaVs.TheStateofU.P.,inAIR1970SC133theApexcourtof
India,heldthatwhenanissueoffacthasbeentriedbyacompetentcourtonaformer
occasionandafindingofthefacthasbeenreachedinfavouroftheaccused,sucha
findingwouldconstituteanestoppelorres-judicataagainsttheprosecution,notasa
bartothetrialandconvictionoftheaccusedforadifferentoffencebutasprecluding
thereceptionofevidencetodisturbthatfindingoffactwhentheaccusedistried
subsequentlyevenmightbepermittedbythetermsofsection300(2),codeofCriminal
Procedure,1973.Section300doesnotprecludetheapplicabilityofthisruleofissue-



estoppel.Thesameviewhasbeenaffirmedinsomeotherdecisions.

(d)RIGHTOFTHEACCUSEDNOTTOSUFFERIMPRISONMENTFORLONGERTHAN
MAXIMUM.

(e)RIGHTOFACCUSEDTOBEHEARDONQUESTIONOFSENTENCEINWARRANT
CASES;Therelevantprovisionastotherightoftheaccusedtobeheardonquestionof
sentenceinwarrantcasesexclusivelytriablebyacourtofSessionisprovidedin
Section235(2)oftheCodeofCriminalProcedure,whereasincasespendingtrial
beforeJudicialMagistratecanbelocatedinSection248(2)ofthesamecode.This
provisionofhearingonquestionofsentenceismandatory.Non–compliancewiththe
provisionsofsection235(2)ofthecodeofCriminalProcedure,isnotanirregularity,but
isanillegalitywhichvitiatesthesentence.

(f)PROTECTIONAGAINSTCONVICTIONORENHANCEDPUNISHMENTUNDEREX-
POSTFACTOLAW (ARTICLE20(1)OFTHECONSTITUTION:-Substantivelawimposing
liabilityofpenaltycannotbealteredtotheprejudiceofthepersonsupposedtobeguilty
withretrospectiveeffectheldinRaoShivBhadurSinghVs.StateofVindhyaPradesh,
AIR1953.

2.MethodstowhichcivilproceedingsmaycommenceinaHighCourt.

1.OriginatingSummons
OriginatingSummons(OS)isoneofthetwomodesincommencingacivilaction. An
actioniscommencedbyanOSwhen(1)itisrequiredbyastatuteor(2)adispute,
whichisconcernedwithmattersoflaw,isunlikelytobeanysubstantialdisputeoffact.
 AnOriginatingSummonsmaybein Interpartes or Ex-parteoftheRulesofCourt.
 
OSisheardbasedonaffidavitsfiledinsupport. OScasesareheardbyregistrarsor
judgesinchambersorinopenCourt. Ajudicialdecisionismadebyhearingthelawyers
andassessingtheaffidavitsfiledeitherinsupportoforinoppositiontotheOS.
 Witnessesmaybecalledtogivetestimonyand pre-trialconferencesmayormaynotbe
conducted.
 
AnapplicationcanbemadetoconvertanOSintoaWritatanystageofproceedings.
 Alternatively,theRegistrarorJudgecandecidetoconvertanOSintoaWritwithoutany
applicationfrom theparties. Oncethedecisiontoconverthasbeenmade,thesteps
relatingtoaWritapplies. TheRegistrywillassignanewSuitNumbertothe
proceedingsandapre-trialconferencewillbecalledfortheserviceoftheStatementof
Claim.
Examplesoforiginatingsummons
JudicialManagement
ThistypeofOScasecanbefilediftheselectedlegislationis CompaniesAct.

Taxation
ThistypeofOScasecanbefilediftheselectedlegislationis LegalProfessionAct. 



ProbateandAdministrationorLegislation
TheapplicablelegislationsforthisOSare:

 ProbateandAdministrationAct(Cap.251)
 RulesofCourtwiththeprovisionnumberasOrder71orOrder72

 Accordingly,theNatureofCaseisProbateandAdministration.
 
General
OthertypesoflegislationfallundertheOS(General)type. Noadditionalfieldsare
displayedwhenforthisOScase.
EnforcementofSyariahCourtOrder
ThistypeofOScanbefilediftheselectedlegislationis Cap3AdministrationofMuslim
LawAct. 
 
MentalCapacity
ThisOStypeisfiledunderthe MentalCapacityActlegislation.
 
GuardianshipofInfant
ThelegislationapplicableforthisOScaseis Cap122GuardianshipofInfantsAct.
 
DivisionofMatrimonialAssetsDuringMarriage
TheapplicablelegislationforthistypeofOSis Cap353Women'sCharterSection59.
 
OS(ToCommenceDivorceWithinThreeYearsofMarriage)
TheapplicablelegislationforthistypeofOSis Cap353Women'sCharterSection94.
 
2.Originatingmotion

Atypeofdocumentthatstartsacivilproceeding.Thisisoftenrequiredwhen:

I.Thereisnodefendant.

ii.youaremakinganapplicationtothecourtunderaparticularAct,or
iii.theSupremeCourt(GeneralCivilProcedure)Rules2015ortheSupremeCourt
(MiscellaneousCivilProceedings)Rules2018tellyoutouseanoriginatingmotion.

3.Writofsummons
Themostcommontypeofdocumentthatstartsacivilproceeding.Awritisusedunless
anoriginatingmotionisrequired.

4.Petitions
Petitionisalegaldocumentformallyrequestingacourtorder.Petitions,alongwith
complaints,areconsideredpleadingsattheonsetofalawsuit.

 Apetitionisaformalrequestseekingaspecificcourtorder,madebyaperson,
groupororganizationtothecourt,typicallyatthestartofalawsuit.



 Apetitionismadetothecourtbyapetitioneragainstarespondent,versusa
complaint,whichisfiledby aplaintiffagainstadefendant.


