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INTRODUCTION

ThepredominantNigeriaduringthepre-colonialperiodwasthecustomarylandtenancy

wherelandholdingswereownedbyvillages,towns,communitiesandfamilies.Land

wasdeemednotownedbyindividualsbutbycommunitiesandfamiliesintrustforall

thefamilymembers1.Thelegalestateundercustomarylandtenancyisvestedinthe

familyorcommunityasaunit.Duringthisperiod,landbelongedtothecommunityora

vastfamilyofwhichmanyaredead,fewarelivingandcountlessmembersyetunborn.

Thusindividualshadnosuchinterestasthefeesimpleabsoluteinpossessionasthe

actualownershipoflandorabsoluteinterestwasvestedinthecommunityitself.

Interestsorrightsofindividualsincommunitylandwerederivativeinterests.According

to Dosumu2 andAniyom3,thecustomarylandtenureintheareascomprisingthe

SouthernStatesofNigeriabeforecolonialrulewasheldinthefollowingways:-

(i) CommunalLands

(ii) StoolorChieftaincylands

(iii) Familylands

(iv)IndividualorSeparateproperty

Landtenuresystem inmylocality,Mopa,MopaMuro,KogiState,couldbeviewedfrom

three ownership structures which are Communallands ownership,Family lands

ownershipandIndividuallandownership.Thecommunitylandscomprisedlandswhich

the entire community has an individualorproprietary interest.Such lands were

supervisedandadministeredbythechiefsandtraditionalrulers.However,withineach

group,thatis,family,villageorcommunityholding,thereareusuallywelldefined

1Omuojine,E.O.“TheLandUseActandtheEnglishDoctrineofEstate”(JournaloftheNigerian
InstitutionofEstateSurveyorsandValuers.197722(3):54-56.
2Dosumu,O.A.“LandTenureSystem inNigeriaanditsEffectsonLandAdministration”TheMapMaker
4(1):1978)23-25.
3Aniyom,D.A.“AnAppraisaloftheLandUseDecreeanditsEffectsinitsFirstFiveYears”(29thMarch,
1978to29thMarch,1983).TheMapMaker.9(1):17-26



individualrightsandinterestsinlandthoughthegroupretainedtheradicaltitletothe

land.Each memberwho needed a portion was allocated the same and he had

possessionthereofandhecouldexcludestrangersaswellasotherfamily,villageor

communitymembers,withthequalificationthathecouldonlyexcludeamemberofhis

groupifthatmembertriedtoassertarightordoanactwhichwasultravires,according

totheconceptofindividualholdingwithinsuchgroup.Byimplication,nomemberofa

familycouldbedeprivedofaportionforanyreason,includingattemptedalienationof

hisownportion.

Inmylocality,thefamilylandswerelandsthatwerevestedinthemembersofthefamily

asacorporategroup.Individualpropertycomprisedlandswhosetitlewasvestedon

individualsandwasobtainedbypartitioningofthefamilylandtoindividualmembersof

thefamily.However,duringthepre-colonialperiod,suchlandheldundercustomary

tenurecannotbesoldoralienated.Suchanactwasgenerallyregardedascapableof

deprivingthefuturegenerationsoftheopportunitytoacquireland.familyownershipof

landtherefore,issometimesderivedfrom previousindividualownership.Thelandso

inheritedisheldasfamilypropertyuntilpartitionedbytheindividualmembersofthe

family.Uponpartition,thelandceasestobecommunalorfamilylandastheownership

ofeachportionisvestedintheindividualtowhom theportionwasallocated.

Inmylocality,individuallandownershipmayariseinanyofthefollowingways:

-Whenfamilylandispartitioned;

-Firstsettlersonvirginland;

-Survivorshipi.e.whereallbutonememberofafamilydie,theonlysurvivingmember

becomestheabsoluteownerofthefamilyland;and

a.Grant:byacommunityorfamilytoanindividual.

Thustosaythatthenotionofindividualownershipoflandisforeigntonativeideas,

withoutexception,astheirLordshipassertedinAmoduTijaniv.SecretaryOfSouthern

Nigeria4 case,is,withrespect,notacorrectandsufficientsummationofcustomary

landtenuretodayandthen.FortunatelytheSupremeCourtplacedthepositiontoday

clearlyinChukwuekev.Nwankwo,wheretheapexcourtstatedthatthegeneralprinciple

4(1921)2A.C.399at404



ofcommunalownershipoflandpronouncedinwouldnotapplywhereitisestablished

byevidencethatindividualownershipoflandispermittedinaparticularareabythe

relevantnativelaw andcustom.Thecourtfurtherstatedthatcommunalownership,

whereitexistedpreviously,maybedeterminedbypartition.Thus,partitionsignifiesan

endtocommunalownership.Normallyoncesomeoneisallocatedlandeitherbythe

familyorclanorvillage,itbecomesdifficulttodispossessthatindividual.Thetitle

becomeslikeanabsolutetitlecapableofexcludingothersfrom anactiveinterference

withthepeacefulenjoymentofthelandrights.Theestatemaybeforaparticularperiod

oftimeorforanindefiniteperiod.

Undertheindividualownership,thelandholderiscapableofpassingdownthelandto

hisheirswhomaydothesame.Hemayleaseorpermitanotherpersontousetheland

withorwithoutrewards.Hemaytemporarilytransfertheownershipofthelandtoa

thirdpartyasafulfillmentofaterm ofacontract.Hemaydistributethelandand

transferjustaportionofthelandortransfercropsortreestoathirdpartyaspart

performanceofcontractualobligations.Thelandholdermaypledgeormortgagehis

landtosecurealoantoathirdparty.Solongasthetransactionsinquestiondonot

resultinanabsolutealienationofthelandfrom thefamilyorclan,thelandholdermay

dealwiththelandashepleases.However,thelandholderderivingtitlefrom familyor

clanmaynotreadilysellfamilylandtoastrangerwithouttheconsentofthefamily.This

isbecausebyasaleoftheland,itisalienatedcompletelyfrom thefamilyorclan.

Conclusively,itisobviousfrom theabovethatitisthelawofaparticularsocietythat

coulddeterminewhatcouldorcouldnotbe“owned”bytheindividualorgroupsinthe

society.Henceitisdangerousandunhelpfultogeneralizeandconceptualizetheterm,

ownership,intermsoflegalsystemsthathavenoaffinitywithNigerianCustomaryLaw.

Ownershipcoversthetotalityofrightsandpowerswhicharecapableofbeingexercised

overland.Theserightsandpowersincludetherighttomakephysicaluseoftheland,

therighttogenerateincomefrom thelandintermsofcashorserviceorinkindandthe

powertomanagethelandwhichincludesthepowertoalienateallrightsandpowersin

it.Inmylocality,afamilyorcommunitymemberisentitledtoashareinwhatever

incomeorprofitthataccruesfrom theland,whetherintheform ofrents,tributesor



proceedsfrom acquisitionofcommunalland.Amemberhasarightnotonlytoashare

ofthe incomederivedfrom thecommunitylandbutalsotodemanda reasonable

accountofitwhenhehasareasontosuspectthatthereissomethingdubious.


