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INTRODUCTION

Inthiswork,Ihaveestablishedthedefinitionofcustomarylaw,theownership,

creation,managementanddeterminationoffamilylandwithrespecttothecustomary

landtenuresystem practicedinmylocality,UmueneObiangwuCommunitywhichis

undertheNgor-OkpalaLocalGovernmentsituatedinImoState,Owerri.

AccordingtoProf.Mqeke,customarylawisdefinedasthe“custom andusages

traditionallyobservedamongtheindigenousAfricanpeoplesandwhichform partofthe

cultureandreligionofthosepeoples.”1InOwonyinv.Omotosho,customarylawwas

describedas“amirrorofacceptedusage.”2Customarylawisusedinablanketform and

itshouldnotbemisinterpretedtomeanthatNigeriainitsentityhasasingleuniform set

ofcustoms.Nigeriaischaracterizedbyitsdiversityincultureandreligion.3Inthe

contextofthiswork,customarylandtenuresystem referstothesystem oflandholding

governedbythecustomarylaw.TheNigeriancustomarylandtenuresystem hasbeen

modifiedbyLandUseAct,1978toprovideforanewuniform landtenuresystem in

Nigeria.InOtunbaHakeem Sobandev.BarristerAndyIgbokwe,4theSupremeCourtheld

thattheobjectoftheLandUseActisnotintendedtodestroyincidenceofcustomary

lawbutitmodifieditsapplication.

(1)LandOwnershipandCreation

Ownershipistheexclusiveuseofpropertybytheowner.Therearecontentionsasto

whetherlandintypicalAfricansocietycanbesaidtobecapableofbeingownedandor

beingsubjecttotheseeminglycontextofownershipperse.Oneviewisthatthe

conceptofownershipisunknowntocustomaryideas.5AccordingtoCoker6 the

greatestrightwhichapersoncanhaveinlandistherightofpossession.7Theother

viewistothecontrary,anditcontendsthattheconceptofcustomarylawhasbeenpart

1
SeeMqekeRBCustomaryLawandtheNewMillennium(LovedalePress;Alice,2003)3

2(1961)ANLR304at309
3TaiwoEA“Justifications,ChallengesandConstitutionallyofthePenalAspectsofShari’ahLawinNigeria”(2008)
4(2016)11NWLR(pt123)335at355
5

Coker,G.A.B;FamilyPropertyAmongtheYorubas,2nded.(1962)32&33
6Coker,FamilyPropertyAmongtheYorubas(London,Sweet&Maxwell,1966
7Coker,op.cit;EuteM.A;EssentialsofNigerianLandLaw(Markudi;OnaiviPublishingCompany,2002)atp.33.



oftheNigeriancustomarylaw.InEnimil&Orsv.Tuakyi,8thePrivyCouncilassertedthat

sometimesownershiphasbeenusedtodenote“absoluteownershipwhileatother

timesitisusedinacontextwhichindicatesthatthereferenceisonly“rightsof

occupancy.”Ownershipentailstherighttouseandenjoythelandtotheexclusionof

otherpersons,whichisrecognizedandprotectedbylaw.UndertheNigerianCustomary

law,ownershipmaybeheldby(A)community(B)family(C)individuals.Inmylocality,

ownershipoflandisheldbythefamilyratherthancommunity.

Thewordfamilydoesnotlenditselftoeasyandprecisedefinition.Inonesense,itmay

bedefinedasincludingallpersonswithcommonancestorsasdefinedbyWoodman9.

Onarestrictivelevel,theterm embracesahousehold;theman,hiswife,thechildrenand

hisdependentswhoarewithhim asestablishedinOkuladev.Awosanya,10Uwaifo,JSC

definedfamilyas“thebodyofpersonswholiveinonehouseorunderonehead,

includingparents,children,servants…”Butinsocialparlanceandinmylocality,theterm

isrestrictedtotheman,hiswifeorwivesandchildren.

Familylandisvestedonfamilyasacorporateentity.Anindividualmemberofthe

familyhasnoseparateclaim ofownershiptothefamilyland.Ownershipoflandinmy

localityisdecidedbyfamily.Theheadofthekindredwilldeterminehowthelandwillbe

sharedfamilybyfamilyaccordingtothenumberofmalechildrenineachhousehold.

Theheadofeachfamilywillnowtaketheirownportionofthesharedlandwiththe

eldestmalealsoknownas‘Okpara’havingthebiggerportionofland.Whereconflict

arisesastotheownershipoflandbetweenfamilyheads,theeldersinthekindredhave

thepowertosettletheconflict.Ifsuchconflictisnotresolved,itistakentothe

traditionalruler,otherwiseknownas‘eze’whichmeans‘king’oftheautonomous

community.Ifthetraditionalrulercannotresolvesuchconflict,thematterwillbetaken

tothecustomarycourtforjudgment.InUmueneObiangwucommunity,womendonot

ownfamilyland.Theyarenotbeconsultedonmanagementissuesordispositionor

alienationofthefamilyland.Widowshavenorightofinheritance.Amanbeforehis

deathisrequiredtopartitionhislandtohismalechildren.Wherehefailsto,thefamilyis

8(1952)13WACA.
9Woodman,G.R;CustomaryLandLawoftheGhanaian(GhanaUniversityPress,Accra,1996)218
10(2002)FWLR(pt25)1666.



invitedbytheeldersforthepurposeofthepartitioningofthefamilylandamongthe

malechildrenofthedeceased.

Inmylocality,landiscreatedbylaworactsoftheparties.Itcanbecreated(A)where

thelandownerwhoseestateisgovernedbycustomarylawdiesintestate,suchland

devolvesonhisheirsinperpetuityasfamilylandinaccordancewiththeapplicable

customarylawrules(B)Byconveyanceintervivoswherethefamilypurchasesland(C)

wherethetestatorexpresslydeclareshisheir(s)inhiswill.11Butwherethefamilyland

ispartitioned,thelandbelongsexclusivelytothatparticularmember(D)byfirst

settlement.Thisoccurswhereafamily,throughtheirownancestorswerethefirstto

settleonavirginlandandexercisedactsofownershipovertheyears.TheSCheldin

thecaseofAjalav.Awodele&Orsthatthereshouldbenoquestionastowhomadethe

grant(E)bygift.

(2)ManagementanddeterminationofFamilyLand.

TheSupremeCourtreferredtothefamilyheadasa‘manager’inthecaseofAkanov.

Ajuwon.12Heexerciseshispowersonbehalfofthefamily.Hepreservesthefamily

propertyfrom unlawfulinterference.However,afamilyheadisforbiddenfrom selling,

leasingoralienatingthefamilylandwithouttheconsultationofthemembersofthe

family.Familylandholdinginmylocalitymaybedeterminedthrough(A)partitioning.

Here,membersofthefamilymayunanimouslyagreetohavethefamilylandpartitioned

andtheinterestthereintransferredtoeachfamilymember.InAlhajaBarakatAlafia&

GbodeVenturesNig.Ltd,13itwasheldthatpartitioningisapermanentdivisionofland.

(B)Absolutetransferwhichoccurswherethefamilytransfersthetotalityofitsinterest

inthefamilylandtoanotherpersoneitherbywayofsaleorgift.Thetransferhastobe

sanctionedbythefamilyheadifnotitwillbevoidabinitio.

Inconclusion,thoughtheNigeriancustomarylawdiffersfrom onelocalitytotheother,

itstillsharescommonbroadprinciplesorfeatures.

11
Sogbesanv.Adebiyi(1941)16NLR2.

12(1982)11SCIat72.
13(2016)7NWLR(Pt2)211.




