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QUESTION

Prepareabriefpaper(notmorethan3pages,12pt,TimesNew Roman,1.5linespacing)onthe

customarylandtenuresystem aspracticedinyourlocality(statethelocality,state,localgovernmentor

communityyouarewritingabout).

INTRODUCTION

Ihaveestablishedinthisworkthedeterminationofcustomarylandtenuresystem,thecreation,

ownershipanddeterminationoffamilylandwithrespecttothefamilylandtenuresystem practicedinmy

locality.

Land Tenure isthesystem oflandholding in a given society.According to profMqeke,

customarylaw isdefinedasthe“custom andusagestraditionallyobservedamongtheindigenous

Africanpeopleandwhichform partofthecultureofthosepeoples”.Itisthelawthatwashandeddown

from timeimmemorialfrom ancestorsand assuch,itrepresentsacollectionofprecedentsand

decisionsoftheby-gonechiefs.

Customarylaw entailsthecustomsandusagestraditionallyobservedamongtheindigenous

peoplethatformedpartoftheircultureandreligions.InOwonyinv.Omotosho,customarylaw was



describedasas:“mirrorofacceptedusage”andcommonlawofNigerianpeople.Howeveritshouldbe

notedthattheterm “customarylaw”isusedinablanketform anditshouldnotbetakentoindicatethat

thereisasingleuniform setofcustomsthroughoutNigeria.Nigeriaontheotherhandisasocietywith

diversetribes,customsandcultures.

However,itshouldbepointedoutthatcustomarylaw inNigeriaembracesboththeethnic/tribal

lawsaswellasMuslim law.Itshouldbenotedthatsince1978,theNigeriancustomarythelandUseAct,

1978

SOMECUSTOMARYLAW CONCEPTS

landtenurehasbeenmodifiedtoalargeextent,bytheprovisionsof

ThoughtheNigeriancustomarylawdiffersfrom onelocalitytotheotherandfrom onetribalgrouptothe

other.

OWNERSHIP

TherearecontentionsastowhetherornottheconceptofownershipisknowntoAfricancustomarylaw.

Oneview isthattheconceptofownershipisunknowntocustomaryideas.Theterm “ownership

“signifiesthelargestclaim tolandundercustomarylawanditisarecognizedconceptofcustomarylaw.

UndertheNigeriancustomarylaw,ownershipmaybeheldby(a)thecommunity(b)Family(c)the

individuals

InmylocalityIsokoSouthLocalGovernmentAreaofDeltastateownershipoflandisheldbythe

familyandsomebythecommunity.Themajoroccupationofmypeopleincludesfarmingandfishing.

ForthepurposeofthisworkIwillbethrowingmorelightontheownership,creation,Management&

Determinationoffamilyland withcustomaryland tenuresystem inmylocalityIsoko southlocal

government.

Familyisdefinedas“thebodyofpersonswholiveinonehouseorunderonehead.Onanother

handFamilyLandisvestedonfamilyandacorporateentityinmycommunityonepersoncannotclaim

ownershiptothefamilyland.HoweverownershipoflandinmylocalityisdecidedODION(whichisthe

kingandtheEldestmaninthecommunity)andthecouncilofelders.Ineachfamily,theeldestmalewill

betheonetosharethelandtotheothermalesinthefamily.

Furthermore,wherethereisconflictasregardstoownershipoflandtheODIONandthecouncilof

elderssettlestheconflict.ThereisalsodiscriminationastowomenowninglandinmyIsoko-southlocal

government,womenarenotallowedtoownorhaveashareofthecommunityland.Alsoamanwho

ownsalandinIsoko-southlocalgovernmentareaisrequiredtosharehislandtohismalechildren

beforehisdeath.

CREATIONOFFAMILYLAND

Familypropertymayarisebyoperationoflaworbyactsoftheparties.

1).CREATIONBYOPERATIONOFLAND

Ifalandownerwhoissubjecttocustomarylaw dieswithoutawill,hisacquiredproperty

devolvesonhischildrenasfamilypropertyinaccordancewiththeapplicablecustomarylawrules.Thisis

thewayfamilypropertyiscommonlycreated.

2).CREATIONBYACTSOFTHEPARTIES



Partiesmaytheirownactscreatefamilyproperty,bythewayoffirstsettlement,purchase,

conquestorabsolutegiftofland.

i).FRISTSETTLEMENT

Familypropertymayarisewhereafamily,throughtheirownancestorswerethefirsttosettleona

virginlandandexercisedactsofownership.InthecaseofAjalav.Awodele&orstheSupremeCourtheld

thattheyshouldbenoquestionastowhom madethegrant

ii)BYPURCHASE

Familypropertymayarisewherefamilymoneyisusedtopurchaseland.

iii)BYGIFT

Whereafamilyisdoneofunconditionalgiftofland,familypropertyiscreated.

MANAGEMENTOFFAMILYLAND&DETERMINATIONOFFAMILYPROPERTY.

Thefamilyheadpersonifiesthefamily.Assuch,thepowersandrightsofownershipoffamilyland

arevestedin,andexercisablebyhim onbehalfofthefamily.Thefamilyheadtakeschargeofthe

managementandcontroloftheland.Itistheresponsibilityofthefamilyheadtopreservethefamily

propertyfrom anyunlawfulinterferenceandtokeepitinagoodstateofrepair.

ThedeterminationsoffamilypropertyareAbsoluteTransferandpartition.AbsoluteTransferof

familypropertyoccurswherethefamilytransfersthetotalityofitsinterestinthefamilylandtoanother

person PARTITIONistheactofsharingoffamilypropertyamongthemembersofthefamily.

Inconclusion,Nigeriacustomarydiffersfrom localitytoanother,itstillsharescommonfeatures.


