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QUESTION

1.Whatmotivatesthejustdesertprincipleofpunishment

2.Asacriminologystudent,whatdoyouthinkisthemosteffectivewayof

punishingandtreatingcapitaloffenders.Givereasonsforyouranswer.

3.Willyouranswersbethesameiftheaccusedwaschargedforasimpleoffence?



1.DefinitionoftheJustDeserts

Haveyoueverheardthesaying'letthepunishmentfitthecrime'?Well,thisisthe

philosophybehindthejustdesertsmodelofjustice.Thephraserepresentstheideaofa

fairandappropriatepunishmentrelatedtotheseverityofthecrimethatwas

committed.Theconceptof‘justdesert’isonepoorlyunderstoodoutsideoflegalcircles.

IthasitsderivativesfromtheLatinmaxim“noxiaepoenaparesto”."Thepublicshould

learntobelesscriticalofjudgmentshandeddown”.Thisisaphilosophyofjustice

wherebyacriminaloffenceisviewedasloweringthevictimorcommunity’sstatusor

powerrelativetotheoffender,whichrequiresadegradationoftheoffendertoredress

themoralbalance

Justdesertsissometimesreferredtoasthe'retribution'typeofsentencing.Inother

words,oneshouldbepunishedsimplybecauseonecommittedacrime.Throughout

history,theideaofretributionforthecommissionofacrimecanbestbeexplainedin

theOldTestamentquote'aneyeforaneye,atoothforatooth’.Thosepunishment

usuallyconsistsofwhipping,branding,banishmentandothervariousformsoftorture.

However,‘justdesert’meanstoensurethatapunishmentisbothappropriatetoacrime

andthatitisconsistent.Someonewhostealsaloafcertainlydoesnotdeservelife

imprisonment.Neitherdoesoneconvictedofwillfulhomicidenecessarilydeservesuch

sentence.Giventheconfusionsurroundingthetopic,itseemsthatthebulkofthe

argumentisoverwhatthetermmeans.Ifoneconsiders‘justdesert’tomeanaredress

ofgrievancesbymutualdegradation,itshouldbeamatteroflittledifficultytodiscredit

andbanishsuchatheoryfromthefieldofjustice.However,ifoneconsidersthetermto

meanthatcriminalsshouldgetexactlywhattheydeserve,nomore,noless,thenone

wouldbehard-pressedtofindaconvincingargumenttostandinopposition.

Theconceptofdistributivejusticehaslongbeenmenacedbyvaryinginterpretationsof

theword‘fairness’anditseemsthatthisword,whichrefusestoconformtoa

universalizeddefinition,standsatthecruxofthismattertoo.Howcanonestrikea

balancewhendecidingwhatisjustforanoffenderbasedsolelyonthenatureofa

specificoffencewhilemaintaininganysemblanceoffairnesstowardthatoffenderasan

individual?

Furthermore,howcananysingledeedmeritasinglesentence,theessenceofjudicial

consistency,withouttakingintoaccountotheractionsandcircumstancesthatapplyto

theparticipantsinaspecificcase?Thereareallmannerofunrelatedissuesdrawninto

themixwherejusticeisconcerned.Itseemsexpertsinthefieldareunableto

differentiateanddelineatespecificareasoffocusandsotrytotackleeverythingatonce

inasinglesubject.Weallareawaremorallythatweshouldnotcausesuffering,and



punishmentcausessuffering,butthisbasicprinciplehasnothingwhatsoevertodowith

thenotionofcrimeandpunishmentbeinginacausalrelationship.Ifjuristshavebeen,

andstillare,unabletosticktoasinglesubjectmatterorareaofthoughtwithregardto

themoralphilosophyofjustice,thenitseemstherecanbenoformofrationalargument

overthematterofanyterm,letaloneonesopoorlydefined,wherethereareasmany

meaningsasthereareexperts,andmanyofthosemutuallyexclusive,as‘justdesert’.It

canbearguedwhetherthereshouldbeanobjectivepurviewofjustice,wherethe

punishmentofoffencescanbeseenasacause-effectrelationshiporwhetherjustice

shoulddealwitheachcaseasanindividualoccurrence,takingintoaccountallindividual

traitsofallplayers,andthecircumstancesofthecase,whilekeepingasuperiorityof

moralityalwaysforemostinmind.Yet,withoutanysuchclarityorfocusinthisfield,

suchdiscussioniseffectivelyimpossible.Therefore,withoutconsensusdefinition,and

withouttheabilitytokeepanysuchdiscussiononanyspecifictopicathand,therecan

benoargumentfororagainstthisconcept.

Thus,itismyopinionthat‘justdesert’isanecessarycomponentofjustice,ifandwhenit

isconsideredtoberepresentativeoftheconceptofpunishmentbeingaresultanteffect

ofanoffencehavingbeencommitted.Unlessthedistributorofjusticepresidingovera

trialparticipatedintheoffence,thenhisownmoralqualmsshouldbeleftoutofthe

matter.Ofcourse,careshouldbetakenthatthepunishmentdoesnotexceedtheguilt,

northatitfallsconspicuouslyshortofreflectingtheguilt,andalsothatsomemendo

notsufferforoffencesforwhichothersarenotevenindicted.Experiencehasshown

thatpunishmentisthelastandtheleasteffectiveinstrumentinthehandsofthe

legislatorforthepreventionofcrime.

Evenmoreimportant,thepublic,deeplyignorantofhowthewheelsofjusticeturn,

shouldlearntobelesscriticalofjudgmentshandeddownandrespectanypunishment

metedoutbylearnedandscrupulousjudges,thuscontributingtotherestorationof

publicfaithandtrustinourjusticemechanisms

2a.

Etymologically,thetermcapital(lit."ofthehead",derivedviatheLatincapitalisfrom

caput,"head")inthiscontextalludedtoexecutionbybeheading.Theterm“capital

offense”isusedtodescribeacrimethatissoseriousthatthedeathpenaltymaybe

consideredanadequatepunishment.Oneofthemostcommonexamplesofacapital

offensewouldbemurder.Treason,orthebetrayalofone’scountry,isalsoconsidereda

capitaloffense,anditispunishablebydeath.

Capitalpunishment,alsoknownasthedeathpenalty,isagovernment-sanctioned

practicewherebyapersonisputtodeathbythestateasapunishmentforacrime.The



sentenceorderingthatsomeonebepunishedinsuchamannerisreferredtoasadeath

sentence,whereastheactofcarryingoutsuchasentenceisknownasanexecution.A

prisonerwhohasbeensentencedtodeathandisawaitingexecutionisreferredtoas

condemned,andissaidtobeondeathrow.Crimesthatarepunishablebydeathare

knownascapitalcrimes,capitaloffencesorcapitalfelonies,andvarydependingonthe

jurisdiction,butcommonlyincludeseriousoffencessuchasmurder,massmurder,

aggravatedcasesofrape,childrape,childsexualabuse,terrorism,treason,espionage,

sedition,offencesagainsttheState,suchasattemptingtooverthrowgovernment,

piracy,aircrafthijacking,drugtrafficking,drugdealing,anddrugpossession,warcrimes,

crimesagainsthumanityandgenocide,andinsomecases,themostseriousactsof

recidivism,aggravatedrobbery,andkidnapping

CapitalOffensevs.Felony

Afelonyisaseverecriminalcharge,butsoisacapitaloffense.Sowhydon’tallfelonies

comewiththepotentialforthedeathpenaltyasasentence?Thereisonekeydifference

betweenthetwo:thedeathofapersonastheresultofthedefendant’sactions.For

example,acapitaloffense,ratherthanafelony,ischargedifsomeonewaskilled

directlybythedefendantand/orifthedefendanthadanintenttokillthatperson.

Felonychargesareupgradedchargesonavarietyofdifferentcrimes.Typically,capital

offensesonlypertaintofirst-degreemurderandtreason.Capitalpunishment(thedeath

penalty)canevenbeconsideredtoosevereapunishmentinthestatesthatcurrently

practiceit.Theonlytimeadefendantismorelikelytobeconvictedofacapitaloffense

isifhisactionsresultedinthedeathofanotherperson(especiallyifheintendedforthat

persontodie,likeshootingthepersondirectly),orthebetrayalofhiscountry.

CapitalOffenseExampleInvolvingaRobberyandMurder

AnexampleofacapitaloffensecanbefoundinthematterofAtkinsv.Virginia,which

wasdecidedin2002.Here,DarylAtkinsandWilliamJonesrobbedandabductedEric

NesbittfromaconveniencestoreinVirginiainAugust1996.Aftertheywereonlyable

toget$60outofNesbitt’swallet,theunsatisfiedpairdrovehimtoanATMtowithdraw

moremoney.ThementhentookNesbitttoanotherlocation,whereoneofthemenshot

Nesbitteighttimes,killinghim.WiththeevidencethatwasgatheredfromNesbitt’scar,

coupledwithvideofootagefromtheATM,AtkinsandJoneswerefound,arrested,and

chargedwithNesbitt’smurder.Attrial,eachofthemenaccusedtheotherofpullingthe

trigger.However,Atkins’accountoftheeventsthatleaduptoNesbitt’sdeathwas

inconsistent,andJonestestifiedthatAtkinswastheshooter.Additionally,Atkins’

cellmatetestifiedthatAtkinshadconfessedtohimthatAtkinshadcommittedthe

murder.ThejurydecidedthatJones’accountwasmorebelievable,andsoAtkinswas

convictedofNesbitt’smurder.



AsAtkinswasbeingsentenced,hewastestedbyaclinicalpsychologistwhodiscovered

thatAtkinsonlyhadanIQof59.HislawyerthereforearguedthatAtkinsshouldnotbe

sentencedtodeath,ashewas“mildlymentallyretarded.”However,Atkinsstillreceived

thedeathpenalty.Atkinsappealed,andtheVirginiaSupremeCourtupheldhis

conviction,butorderedare-trialonhissentence.Theprosecutionarguedthatthecrime

itself,coupledwithAtkins’violentpastwasenoughtowarrantthedeathpenaltyand

supersedehisdisability.Thejuryagreed,andtheVirginiaSupremeCourtupheldhis

sentence.TheU.S.SupremeCourtagreedtohearthecasein2002.Thequestionthe

Courthadtoanswerherewaswhetherthedeathpenaltyinthiscasewasaviolationof

theEighthAmendment‘sprohibitiononcruelandunusualpunishment.Specifically,

couldthesamejustificationsusedtoissuesuchasentencingbeappliedtomentally

challengedindividuals?Whiletheseindividualsmightknowrightfromwrong,theymay

havedifficultyunderstandingtheconsequencesoftheiractions.

Ultimately,theCourtconcludedthattheEighthAmendmentforbidsstatesfrom

executingdefendantswhoarementallychallenged,andreversedthelowerCourt’s

ruling.SaidtheCourtinitsdecision:

“Ourindependentevaluationoftheissuerevealsnoreasontodisagreewiththe

judgmentof‘thelegislaturesthathaverecentlyaddressedthematter’andconcluded

thatdeathisnotasuitablepunishmentforamentallyretardedcriminal.Wearenot

persuadedthattheexecutionofmentallyretardedcriminalswillmeasurablyadvance

thedeterrentortheretributivepurposeofthedeathpenalty.Construingandapplying

theEighthAmendmentinthelightofour‘evolvingstandardsofdecency,’wetherefore

concludethatsuchpunishmentisexcessiveandthattheConstitution‘placesa

substantiverestrictionontheState’spowertotakethelife’ofamentallyretarded

offender.”

2b.

Myanswerswillbedifferentiftheaccusedwaschargedwithasimpleoffence.

Accordingtosection17ofthecriminalcode,2004,formsofpunishmentincludesdeath,

imprisonment,canning,finesandforfeiture.Otherformsofpunishmentincludes

probation,deportationandcommunityservice.SimpleOffencemeansoffenceoractfor

whichapersonisliablebylaw,uponafindingofguiltbeforeaJusticeorJustices,tobe

imprisonedorfinedorbothortobeotherwisepunished;butdoesnotincludean

indictableoffencewhichcanonlybeheardanddeterminedinasummarywayasa

minorindictableoffence.

FINE:Section316Administrationofcriminaljustice,Thissectionprovidesforthe

discretionarypowerofacourttoimposeinlieuofpunishment.Also,section390(3)CPA,

providesthatthefineinNigeriancourtmustbeappropriatenotonlytotheoffencebut



alsotothemeansoftheoffendertoday.InthecaseofGokev.Police,a1957casewhere

thefineimposedwastoserveasdeterrencetooffendersbutitstilldoesnotaddress

restitutiontothevictimofthecrime.

COMMUNITYSERVICES:Offendersareexpectedtoperformunpaidworkforthe

communityonwhichtheeoffencehasbeencommittedforacertainperiodoftime.

Acommunityserviceordershallbein

1.Assistingwiththecareofchildrenoroldadultingovernmentapprovedhomes.

2.Environmentalsanitationandanyothertypeofservicewhichwillhavea

beneficiaryeffectonthecharacteroftheoffender.

PROBATION:Thisisaperiodofsupervisionoveranoffenderorderedbyacourtinstead

ofservingtimeinprison.(Section453to459Administrationofcriminaljusticeact).


