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ANSWER

QUESTION1

1) The'justdesert'principleofpunishmentcanbefoundundertheRetributiontheory

ofpunishment.Therefor,foraclearerviewthewritershallbeconsideringthemeaningof

retribution.

Retributionisthemostancientmethodofdealingwithoffenders.Itisrevengefulin

nature.ItisPunishmentinflictedinthespiritofmoraloutrageorpersonalvengeance.This

approachtopunishmentrstontheideathatapersonwhoseconductappearstohave

causedsocialharmshouldbeheldresponsible.Itusuallyconsistsofbanishing,

whipping,death,torture,brandingetc.

Inearliertimes,penallawsallowstheinflictionofgreaterinjuryonanoffenderthan

thatwhichhehadinflictedonthevictim.Penologistcalledforamorehumanetreatment

andtheolderapproachwerereplacedbycodesthatadvocatedfortheLatinmaximof'lex

talionis'whichmeans'aneyeforaneyeandatoothforatooth'.

The'justdesert'principleisalsoknownastheproportionalityprincipleisatheory

whichisdesignedtopromoteequalityandfairnessofsentencingfortheimpositionofa

sentence.Theprinciplebehindjustdesertsisthatthepunishmentshouldfitthecrime.

Whensuchaninstanceoccurs,itissaidthattheoffenderhasreceivedtheir'justdeserts'.

Thepunishmentgiventoacrimeshouldnotbbemorethansuchcrimeorlessthansuch

crime.



Therefore,thewriterisoftheopinionthatwhatmotivatedthe'justdesert'principle

ofpunishmentisthequesttobalanceoutthecrimeandthepunishmentofanoffendera

crimeshouldnotbemorethanthepunishmentandapunishmentshouldnotbemore

thanacrimeasseeninthepreviouspenallawcasesbeforetheintroductionoftheeyefor

aneyeandtoothforatoothprinciple.Apersondeservespunishmentproportionatetothe

moralwrongcommitted.

Tosumitup,thejustdesertprincipleseekstomakeoffenderssentenceequaltothe

crimecommitted.Althoughthistheoryhadanumberofshortcomings,themostrelating

oneisthatthereisnofullproofmethodofdeterminingthosewhoareguiltythus

revengefulpunishmentmaybedirectedattheinnocent.IntheAncientGreektime,itwas

regardedasakindoftradewheregoodhadbeenexchangedforgoodandbadforbad.

QUESTION2

INTRODUCTION

Offenceshasbeengenerallycategorisedintothree:

a)Simpleoffences

b)Misdemeanor

c)Felonies/capitaloffences

Capitaloffencesarecrimessuchasmurderorbetrayalofone'scountrythatistreatedso

seriouslythatdeathmaybeconsideredanappropriatepunishment.Theyareoffences

declaredbythelawcreatingtobeacapitalcrimeorcapitalfelonypunishablewithdeath.

Fromtheabovedefinitiondeducewhoacapitaloffenderis.Acapitaloffenderisa



personwhohascommittedacapitaloffences.

Punishmentisknowntoservenumeroussocialcontrolfunction.Itisalsoknownto

preservepublicorderanddecencyaswellasprotectthecitizensfromwhatisoffensive

andinjurious.Inlinewiththis,thereare5typesofpunishmentwhichare:a)Retribution

b)Deterrencec)Rehabilitationd)Restitutione)Incapacitation

Forthepurposeofthiscontext,thewriterwouldbeconsideringIncapacitation.

Incapacitationinthecontextofcriminalsentencing isoneoftheformsof punishment.

Itinvolvescapital punishment,sendinganoffendertoprison,orpossiblyrestrictingtheir

freedominthecommunity,toprotectsocietyandpreventthatpersonfromcommitting

furthercrimes.Thisjustificationofpunishmentisfoundedontheassumptionthatthe

isolationofanoffenderrendershimincapableofcommittingcrimes.Therearetwotypes

ofincapacitationwhichare;PermanentincapacitationandTemporaryincapacitation.

Temporaryincapacitationiswhenthecriminaliskeptinprisonforatermanditis

expectedthatthecriminalcannotcommitcrimesduringthistermbecausehislibertyis

curtailedandheisonpermanentsupervisionandsurveillance.

Permanentincapacitationinvolvesamputationofhandsforthieves,castrationforrapist,

lifeimprisonmentforchronicviolentoffendersanddeathpenaltiesforcapitaloffenders.

Inotherwordsitinvolvestheamputationofabodypartoftheoffenderorpermanently

restrictingthemforlifeordeathinworstcases.Theideahereistocompletelyeliminate

suchoffenderfromthesociety.

A) Themostcommonwayoftreatingcapitaloffenderinoursocietyisthrough

permanentincapacitationorcapitalpunishment.Capitalpunishmentalsocalleddeath

sentenceistheexecutionofanoffendersentencedtodeathafterconvictionbyacourtof

law.

Itisbelievedthatapersonwhokillsshouldbekilled.Thisisbecausemurderisacapital

offence(SECTION316&319CRIMINALCODE)thus,anyonefoundguiltyofthisoffenceis

permanentlyincapacitated.However,thewriterdoesnotcompletelyagreewiththeabove

statement.

Forapersonwhokilledsomeoneforthefirsttineandinstantlyregretsitorinafitof

angeroremotionorimpulse,thewriterbelievessuchapersonshouldbegivenasecond

chancetorepent.Notallvictimfamilylikestoseethepersonwhokilledtheirfamilydie.

Somejustwantthesatisfactionthatsuchoffenderisbeingpunishedseverely.Forsucha

personthewriterwouldrecommendpermanentincacerationwithhardlabour,services

shouldberenderedtothevictim'sfamilyforexampleifthevictimwasthebreadwinner,

theoffendercanbeorderedtogivethefamilycertainamounteverymonthoronan



agreeablebasis.

Inaddition,atermoftenreferredtoas25yearstolifecanbeemployed.Thisis

technicallyalifesentencebutsuchoffenderisupforparoleafter25years.Ifparoleis

granted,theywillbeonparoleandmonitoreduntiltheydie,ifatanypointtheyviolate

theirparoletheywillbereturnedtoprisontocontinuetheirlifesentence.However,since

suchoffenderhasalifesentencethatmeanstheydon'thavetogivetheoffenderparole

theycankeephimfortherestofhislifeasthereisnoguaranteedchangeorrepentance

andalsosuchapersonshouldberehabilitated.

Furthermore,notalloffencesthatthepenaltyisdeathsentenceisreasonablefor

examplearmedrobbery,treason,fabricationoffalseevidenceleadingtotheconvictionto

deathofaninnocentthepersonetcforsuchoffencesothermethodsuchasamputationof

hands,incarcerationorlifeimprisonment,communityservicesandlifewithoutparole,

longtermprobationshouldbeused.

Forapersonlikeaserialkiller,thewriterdoesnotbelivethatsuchapersonshould

besparedbecauseaserialkillerisapersonwhohascommittedmorethan2murdercases.

Theguaranteethatlifeimprisonmentonsuchapersonwouldworkiszero.Also,the

chancesofrepentanceislowRehabilitationonsuchapersonmightnotworkasmostof

themareeitherpsychopathsorsociopaths.

Alsoifimprisonedthereisachancetheycouldescapeandcommitmoremurder

beingextracarefulnottobecaughtagain.Suchapersonshouldbeeradicatedfromthe

societyalthoughtheeradicationofsuchapersondoesnotguaranteethattherewouldbe

noreoccurringofsuchcrimebutitcanprovideadeterrentagainstviolentcrime.It

eliminatesthepossibilityofanescapeandfuturevictimsforexampleDruglordJoaquin

Guzman,betterknownas“ElChapo,”hasalonghistoryofbeingcapturedandescaping

frommaximumsecurityprisons.In2001,withthehelpofguardsthathebribed,he

escapedinadirtylaundrycart,andthenintothetrunkofawaitingMonteCarlo.Hehid

intunnelsfordayswhencapturedinMazatlanin2014.Hethenescapedthroughatunnel

in2015outofMexico’stop-securityprison. Moreover,it

isagreeablethatselectiveincapacitationshouldbeusedasitisacorrectionsstrategythat

seekstoprotectsocietyandsavelimitedcorrectionresourcesbyincaceratingthose

offenderswhoposegreaterthreattothesociety.

Threatisequatedwithqualityandquantityofoffendersoffencesandlikelihoodof

reoccurrence.

B)Asimpleoffenceisanoffencethatispunishablewithimprisonmentoflessthan6



months.Theseareoffencearethemildestsetofoffenceastheyarenotasgrievousas

capitaloffences.Examplesincludecontempt,unlawfulwearingofarmedforcesuniform,

unlawfulprocessions,defacingpostofficeorletterboxetc.Theseoffencesarenotas

seriousastheoffencesinfelony,thereforethepunishmentshouldnotbemorethanwhat

isstatedbythelawandshouldnotbeequaltothepunishmentgivenforfelonythusthe

writer'sanswerwouldbeNoiftheoffendercommittedasimpleoffence.

ForsimpleoffendersthewriterwouldrecommendtheDeterrenceandtemporary

incapacitationmodeofpunishment.

Deterrenceiswhenpunishmentisinflictedontheoffendertopreventthecrimefrom

reoccurring.Thiscanbeoftwocategories;GeneralandspecificDeterrence.

GeneralDeterrenceismadetobeswiftandsevereenoughsothatthewouldnotwantto

commitsuchcrimeandthatthepainofpunishmentoutweighthebenefitofcrime,while

SpecificDeterrenceissevereenoughtopreventtheoffenderfromcommittingfuture

crimes.Thismeansthatwhenanoffenderhasbeenreleased,heconsiderstheadvantages

anddisadvantagesandhemightnotdoitagainbecausehehasexperiencedtheseverityof

punishment.Soforsimpleoffencesshorttermimprisonment,communityservices,

probation,restitutionetcshouldbeused.

Inconclusion,capitaloffenceswhichisthoughttoattractcapitalpunishment

shouldbereviewedandshouldonlybeemployedincertaincriticalcasesthatposeas

greaterrisktothesocietyandalsoothermeansofpinishmentshouldbeinvolvedlike

whileinincarcerationtheoffendercangothroughrehabilitatuonwhileforsimpleoffences

althoughtheyarenotveryseriousoffences,offendersshouldnotbeletoffeasysotheydo

notengageinsuchcrimesorcrimesingeneralinthefuture


