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LAW OFCONTRACT(LPB202)

BREACHOFCONTRACT

Abreachofcontractsoccurswhenapartyfailstoperform orshowsanintentionnotto
perform oneormoreoftheobligationslayuponhim bythecontract.Thus,afailureto
perform thetermsofacontractconstitutesabreach.Abreachwhichisseriousenough
togivetheinnocentpartythisoptionoftreatingthecontractasdischargedcanoccurin
oneofthetwoways:

Eitheronepartymayshowbyexpresswordsorbyimplicationsfrom hisconductat
sometimebeforeperformanceisduethathedoesnotintendtoobservehisobligations
underthecontract(anticipatorybreach),or

Hemayinfactbreachaconditionorotherwisebreachthecontractinsuchawaythatit
amountstoasubstantialfailureofconsideration(actualfundamental)

Breachofcontract isa legal causeofaction andatypeof civilwrong,inwhich
a bindingagreement orbargained-forexchangeisnothonoredbyoneormoreofthe
partiestothecontractbynon-performanceorinterferencewiththeotherparty's
performance.Breachoccurswhenapartytoacontractfailstofulfillitsobligation(s),
whetherpartiallyorwholly,asdescribedinthecontract,orcommunicatesanintentto
failtheobligationorotherwiseappearsnottobeabletoperform itsobligationunderthe
contract.Wherethereisbreachofcontract,theresultingdamageswillhavetobepaid
bythepartybreachingthecontracttotheaggrievedparty.Ifacontractisrescinded,
partiesarelegallyallowedtoundotheworkunlessdoingsowoulddirectlychargethe
otherpartyatthatexacttime.

Itisimportanttobearinmindthatcontractlawisnotthesamefrom countrytocountry.
Eachcountryhasitsownindependent,freestandinglawofcontract.Therefore,it
makessensetoexaminethelawsofthecountrytowhichthecontractisgoverned
beforedecidinghowthelawofcontract(ofthatcountry)appliestoanyparticular
contractualrelationship.

Whatconstitutesabreachofcontract:Todeterminewhetherornotacontracthasbeen
breached,ajudgeneedstoexaminethecontract.Todothis,theymustexamine:the
existenceofacontract,therequirementsofthecontract,andifanymodificationswere
madetothecontract. Onlyafterthiscanajudgemakearulingontheexistenceand
classificationsofabreach.Additionally,forthecontracttobebreachedandthejudgeto
deem itworthofabreach,theplaintiffmustprovethattherewasabreachinthefirst
place,andthattheplaintiffhelduphissideofthecontractbycompletingeverything
requiredofhim.Additionally,theplaintiffmustnotifythedefendantofthebreachprior
tofilingthelawsuit. 



Abreachofcontractmaytakeplacewhenapartytothecontract:

failstoperform theirobligationsunderthecontractinwholeorinpart

behavesinamannerwhichshowsanintentionnottoperform theirobligationsunder
contractinthefutureor

thecontractbecomesimpossibletoperform asaresultofthedefaultingparty'sown
act.

Theseclassificationsonlydescribe how acontractcanbebreached,nothowserious
thebreachis.Ajudgewillmakeadecisiononwhetheracontractwasbreachedbased
ontheclaimsofbothparties.

Thefirsttypeaboveisan actual breachofcontract.Thesecondtwotypesarebreaches
astothefutureperformanceofthecontract,andtechnicallyknown
as renunciatory breaches.Thedefaultingpartyrenunciatesthecontractinadvanceof
thetimetheyarerequiredtoperformstheirobligations.Renunciatorybreachismore
commonlyknownas“anticipatorybreach”.

Classificationofbreachofcontracts

Thegenerallawhasthreecategoriesofbreachesofcontract.Thesearemeasuresof
theseriousnessofthebreach.Intheabsenceofacontractualorstatutoryprovisionany
breachofcontractiscategorizedasabreachofwarranty;

breachofcondition;or

breachofaninnominateterm,otherwiseknownasan intermediate term.

Thereisno“internalratingsystem”withineachofthesecategories(suchas“aserious
breachofwarranty”.It'sabreachofawarranty.It'snotaminorbreachofacondition.
It'sabreachofacondition).Anybreachofcontractisoneortheotherofabreachof
warranty,conditionorinnominateterm.Intermsofpriorityofclassificationofthese
terms,aterm ofacontractisaninnominateterm unlessitisclearthatitisintendedto
bea condition ora warranty.

TYPESOFBREACH

FUNDAMENTALBREACH:Whereapartyfailstoperform oneofallhisobligationson
thedatefixedforperformance,thebreachiscalledactual\fundamentalbreach.Foran
actualbreachofterm(s)ofacontracttohavelegalconsequenceofdischargingthe
contract,itshouldamounttoafundamentalbreach.Thebreachshouldbesocardinal
thatitgoestotherootofthecontract.itshouldhavetheeffectofdeprivingtheinjured
partyofachievingthemainpurposeforwhichhecontracted.Theconceptof
FundamentalBreachasafreestandinglegalconceptnolongerhasanylegalforce. itis
nowsimplyanotherterm ofacontract(whenitisused)whichneedstobeconstrued



likeanyotherterm ofacontract.

A fundamentalbreach isusuallyreadasareferencetoarepudiatorybreach.

Aterm maybeaconditioninAustralianlawifitsatisfiesonetestknownasthetestof
essentiality.Thetestofessentialityrequiresthatthepromise(term)wasofsuch
importancetothepromisethatheorshewouldnothaveenteredintothecontract
unlesshehadbeenassuredofstrictorsubstantialperformanceofthepromiseandthis
oughttohavebeenapparenttothepromisor.Thisisanobjectivetestoftheparties'
intentionatthetimeofformationofthecontract.

Ifthecontractorintheaboveexamplehadbeeninstructedtousecopperpipes,and
insteadusedironpipesthatwouldnotlastaslongasthecopperpipeswouldhave
lasted,thehomeownercanrecoverthecostofactuallycorrectingthebreach–taking
outtheironpipesandreplacingthem withcopperpipes.

InthecaseofmodernpublicationsLtdvacademypressLtd,theplaintiffwhichowned
monthlymagazinescontractedtheprintingofthemagazinestothedefendant.The
agreementspecifiedthemeasurementsandqualityexpectedoftheprint.The
magazineswhichwereeventuallyprintedbythedefendantswerenotofthespecified
sizeandthequalitywassubstantiallyinferiortothatspecifiedinthecontract.Despite
these,theplaintiffacceptedthemagazinesanddistributedthem forsalewithout
protest.Thisaffectedtheirsaleandprofitnegatively.Theplaintiffsthereafterbrought
thisactionforbreachofcontract,thefactthattheplaintiffsneverthelesstookthe
benefitofthecontractbytakingdeliveryandsubsequentlysellingthemagazines,
meantthattheyhadwaivedtheirrighttosueforthebreach.Inrejectingthecontention
ofthedefendant,thecourtheldthatwhenonepartyisinbreachofaconditionor
fundamentalterm ofacontractwhichamountstoafundamentalbreach,theotherparty
isnotcompelledtoacceptthebreachasarepudiationofthecontract.Hemaywaive
andconsiderthecontractassubsistingandaliveifhesowishesandelecttosuefor
damagesforthebreach.

ANTICIPATORYBREACH:Renunciatorybreach(usuallyreferredtoas anticipatory
breach or breachby anticipatoryrepudiation)isanunequivocalindicationthattheparty
willnotperform whenperformancefallsdue,orasituationinwhichfuturenon-
performanceisinevitable.Ananticipatorybreachgivestheinnocentpartytheoptionto
immediatelyterminatethecontractandsuefordamages,orwaitforthetimeof
performance:ifthepartyrequiredtoperform doesnotperform whenrequiredbythe
contract,theinnocentpartycanterminatethen.

Forexample,AcontractswithBonJanuary1tosell500quintalsofwheatandto
deliveritonMay1.Subsequently,onApril15,AwritestoBandsaysthathewillnot
deliverthewheat.Bmayimmediatelyconsiderthebreachtohaveoccurredandfilea
suitfordamagesforthescheduledperformance,eventhoughAhasuntilMay1to
perform.However,auniquefeatureofanticipatorybreachisthatifanaggrievedparty
choosesnottoacceptarepudiationoccurringbeforethetimesetforperformance,not



onlywillthecontractcontinueonfoot,butalsotherewillbenorighttodamagesunless
anduntilanactualbreachoccurs.

Anticipatorybreachmaytaketwoforms:

Expressrepudiation:Expressrepudiationariseswhereonepartyexpresslyinformsthe
otherpartytothecontractofhisunwillingnesstoperform hisobligationsunderthe
contract.Thiscouldbeinwritingorbywords.Expressanticipatorybreachtookplacein
thecaseofHochestervDelaTour.Here,thedefendantactuallywrotetotheplaintiff
statingthathewasnolongergoingtoperform hispartofacontractunderwhichhe
agreedtoengagetheplaintiffasacourierduringaforeigntourcommencingatafuture
date.Theplaintiff’sservicesweretostartonJune1.OnMay11,thedefendanttoldthe
plaintiffhewouldnotrequirehisservices.Theplaintiff,beforeJune1(thedateofthe
commencementoftheservices)arrived,broughtanactionagainstthedefendant.It
washeldthateventhoughthedateofperformancewasstillnearlyamonthaheadhe
hastherighttosueforanticipatorybreach.

Impliedrepudiation:impliedrepudiationoccurswherethereisreasonableinterference
thattheotherpartytothecontractnolongerintendstoperform hisownpartofthe
contract.Inthiscase,theinnocentpartyisentitledtotreatthecontractasdischarged,
andtosuefordamages.Thismayarisefrom theconductandactionsofthedefaulting
party,from whichtheotherpartycanimplythatperformanceofthecontractis
impossible.Inomnium D’EnterprisesandOrsvSutherland,thedefendantwhoowneda
steamshipcontractedtohirehertotheplaintiffforacertaindurationoftime.Beforethe
timestatedforhire,thedefendantsoldtheshiptoapurchaser.Inanactionbythe
plaintifffordamagesforbreachofcontract,itwasheldthatthesalebythedefendant
amountedtoarepudiationofthecontractwiththeplaintiff,andtheplaintiffswere
entitledtoassumethatthecontracthasbeendischargedbytheconductofthe
defendant.Damageswerealsoawardedforthebreachofcontracts.

REMEDYAVALIABLEFORBREACHOFCONTRACTS

Incontractlaw,a“remedy”isacourt-orderedresolutiontooneparty’sbreachof
contract.Abreachofcontractoccurswhenonepartytoacontracthasnotfulfilledhis
orherobligationundertheagreement.Thenon-breachingpartyisalsoknownasthe
“injured”party,andthepurposeofremediesistoplacetheinjuredpartyintheposition
theywouldhaveotherwisebeeninhadthecontractbeenperformedasitwasagreed
upon.Fiveremediesforbreachofcontractinclude:“AwardofDamages”,“Restitution”,
“Rescission”,“Reformation”,and“SpecificPerformance”.

CompensatoryDamagesforBreachofContractExplained

Awardofdamagesisthemostcommonremedyforbreachofcontractasone

partyseekscompensationforfinanciallossesasaresultofbreachofcontract.The

partywhoisinjuredbythebreachofcontractisentitledtothebenefit(consideration)of



theagreementtheyentered,orthenetgaintheywould’veaccruedhaditnotbeenfor

thebreach. Thistypeofremedyisknownas“compensatorydamages.”Duringthe

courtcase,theinjuredpartybecomestheplaintiff.Intheinstanceofatotalbreach,the

plaintiffmayrecoverdamagesinanamountthat’sequaltothesum orvaluetheywould

havereceivedhadthecontractbeenfullyperformedbythedefendant. Sometimes,this

includeslostprofitsfrom abusinessoperation.Ifthebreachisonlypartialandthe

defendantcarriedoutamajorityofthecontract,theplaintiffmayseekdamagesinan

amountequaltothecostofhiringsomeoneelsetocompletetheperformance.Ifthe

portionoftheuncompletedperformanceisquitesmallintermsofcost,however,the

courtmayonlyawarddamagesinanamountthat’sequaltothedifferencebetweenthe

diminishedvalueoftheagreementascompletedandthefullvalueasstatedinthe

contract.

Compensatory,oractualdamages,coverthelossthenon-breachingparty

incurredasaresultofthebreach.Punitivedamages,knownasexemplarydamages,are

awardedtopunishormakeanexampleofthewrongdoingofapartythatactedwillfully,

maliciouslyorfraudulently.Punitivedamagesareawardedinadditiontocompensatory

damages. However,punitivedamagesarerarelyawardedinbreachofcontractcases.

Punitivedamagesaremostoftenusedintortcasesinwhichpersonalharm wasa

resultofthewrongdoingandactualdamagesareminimal.

RestitutioninBreachofContractCasesExplained

Restitutionisremedydesignedtorestoretheinjuredpartytoitsstateorposition

beforethecontractwascreated.Unlikeanawardofdamages,partiesseeking

restitutionmaynotdemandcompensationforlostprofitsorotherfinanciallosses

causedbyabreach.Instead,restitutionismeanttoreturnanymoneyorpropertygiven

tothedefendantunderthecontractbacktotheplaintiff.Typically,apartywillseek

restitutionwhenacontracttheyenteredhasbeenvoidedbycourtsbecauseofthe

defendant’sincompetenceorincapacity.Contractlawallowsincompetentand

incapacitatedindividualstoberelievedoftheircontractualobligations,butonlyifthe

plaintiffisnothinderedbythedismissal.Ineithercase,ifthedefendantreceivedany

moneyorpropertybymeansofthecontractthatisnowvoided,theplaintiffistobe

restoredofthatmoneyorproperty.

RescissioninBreachofContractCasesExplained

Rescissionisaremedyusedtoterminateacontractwhenpartiesenteredintoa

contractbywayoffraud,undueinfluence,coercion,ormistake.Inthecaseof

rescission,thecontractualobligationsofbothpartiesarethereforeterminated,andthe

contractwillnolongerexist.



ReformationinBreachofContractCasesExplained

Reformationissimilartorescissionasit’saresultofpartiesenteringintoacontract

basedonfraud,undueinfluence,coercion,ormistake,butratherthanterminatingthe

contractandtheparties’obligationsentirely,thecourtwillchangethesubstanceofa

contracttocorrecttheinequitiessufferedasaresult.

SpecificPerformanceofaContractExplained

Specificperformanceisaremedyforbreachofcontractinwhichthecourtforcesthe

breachingpartytoperform theservicesordeliverthegoodsthepromisedgoodsperthe

contract. SpecificPerformanceisonlyavailablewhenmoneydamagesareinadequate

tocompensatetheplaintiffforabreach. Thisremedyistypicallyusedwhenthegoods

orservicesaresouniquethatnootherremedycouldsuffice.Agoodexampleisan

individualwho’slookingtobuyararepieceofart.Heorsheformsacontractwith

someonetoobtainthispieceofart.Thebuyer’sofferbecomesthepriceforthepieceof

artandtheotherpartyacceptsbyapromiseofdeliveringtheartinexchangeforthe

agreedamount.Iftheotherpartyjoinsinthiscontract,yetfailstodelivertheart,the

buyercantakethecasetocourtasabreachofcontract.Thecourtcouldrulespecific

performancetheremedyforbreachofcontract,asthebuyerwouldnotbeabletoget

thisrarepieceofartelsewhere.Thedefendantwouldthenberequiredbythecourtto

deliverthegoods–inthiscase,theart–asagreeduponinthecontract.


