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          ASSIGNMENT 

Discuss the relevance of passing off as a form of Economic Torts in the 21st century Nigeria. Use Nalt guidelines for footnotes, you should also include a bibliography at the end. 

What is Passing off?

   Passing off is described as an unfair competition by misrepresentation or literally speaking "the cause of confusion or deception". Generally, an action for Passing off arises where the deception is made in the course of trade, which could lead to confusion amongst customers. This applies to both e-commerce businesses and businesses with physical addresses.Another definition of Passing off is the act or an instance of falsely representing one's own product as that of another in an attempt to deceive potential buyers.1 Passing off is actionable in tort under the law of unfair competition.The Duhaime's Legal Dictionary, defines Passing off as making some false representation likely to induce a person to believe that the goods or services are those of another.

The essence of passing off is the selling of goods or the carrying on of a business in such a manner as to mislead the public into believing that the defendant’s product or business is that of the plaintiff, and the “law on this matter is designed to protect traders against that form of unfair competition which consist  in acquiring for oneself, already achieved by rival trader. “In the words of Lord Kingsdown, goods for sale as the goods of a rival trader”. Where passing off is proved, the plaintiff will be entitled to an injunction restraining the defendant from continuing the wrong, to damages for any loss he has incurred thereby, and to an account of the profits made by the defendant in consequence of the tort. Passing off takes various forms, the most common if which are the following: 

       MARKETING A PRODUCT AS THAT OF THE PLAINTIFF 

It is actionable passing off for the defendant to sell merchandise with a direct statement that the goods are manufactured by the plaintiff, when in fact they are not. Thus, for example, it would be passing off for x, a manufacturer of tyres, to advertise and sell his tyres as  “Dunlop” or  “Michelin” tyres, since this would be an obvious attempt to profit from the good will and reputation established by rival business. Similarly, it has been held actionable for a book publisher to advertise and sell a book of poems with the name of Lord Byron on the title-page, when in fact that famous poet had nothing to do with its authorship. 

                PASSING OFF AND TRADEMARK INFRINGEMENT 

It is necessary to state that Passing off and trademarks infringement go hand in hand and are very similar in nature. Whilst, Passing off is an action on unregistered marks that have become notoriously attributable to a person or company, a trademark infringement action usually involves a registered mark. This means that a mark, brand, design, name must be registered as a trade mark before one can make a claim on trade mark infringement.

Another distinction is, whilst an action for infringement of trade mark is a statutory remedy conferred on the owner of a registered trade mark, for the enforcement of a right to use the trade mark in relation to the goods/services for which the mark has been registered; an action for Passing off is an action against the deceit on the colourable imitation of a mark adopted by a person/company in relation to goods/services which has acquired a distinctive reputation in the market and is known as belonging to or produced by that person/company only.

An action for Passing off is a common law remedy and the claimant need not establish title for same but must show that the goods/services have distinctive features.

A trademark is any design, picture, mark, name or other arrangement affixed to goods which identifies those goods with the plaintiff manufacturer or seller. Trade marks receive protection not only under the law of passing off but also, if registered, under the Trade Marks Act 1965, under which most actions are brought. 

               TRADEMARK REGISTRATION 

Trademark registration in Nigeria begins with an availability search of the mark and ends with the issuance of a certificate of trademark registration. This process takes as long as two years, however in between the availability search and the issuance of the certificate, each applicant is issued an acknowledgment form and thereafter an acceptance form.It is important to note that these forms do not indicate registration of the mark. Only the issuance of a certificate by the Registrar of Trademarks indicates trademarks registration which is only after the publication of the mark and the receipt of no objections from the public.As such, a person who has been issued acknowledgment and acceptance forms by the Trademarks Registry without more can at best bring an action for Passing off of the mark. In the Supreme Court decided case of Omnia (Nig.) v Dyktrade Ltd 11, it was held by the trial judge and upheld by Belgore J.S.C that a party is not entitled to sue for infringement of a trade mark which had not been registered and that the mere issuance of acceptance by the Registrar of Trade Marks of the applicant's application does not amount to registration until the issuance of the certificate of registration.

                   ELEMENTS OF PASSING OFF 

Misrepresentation.

Made by the trader in the course of trade.

To prospective customers of his or ultimate consumers of goods and services supplied by him.

Which is calculated/likely to injure the business or goodwill of another trader. 

Which causes actual damage to a business or goodwill of the trader by whom the action is brought. 

                 COMPONENTS TO PROVE PASSING OFF 

Aside from the key component of deception, Justice Nnaemeka Agu, in the 1977 case of The Boots Company Limited V United Niger Imports Limited12 carefully listed what he considered to be the ingredients of a successful Passing off action as follows:

Proof that the name, mark, sign which the plaintiff claims ownership has become distinctive of his goods and is regarded by a substantial number of the public or persons involved in a trade in the relevant market as coming from a particular source;
That the defendants who are engaged in a common field have used a name, mark, sign so resembling to the plaintiff's that it is likely or calculated to deceive or cause confusion in the minds of the common customer; and
That the use of the name, mark, sign is likely to cause or has caused injury, actual or probable to the goodwill of the plaintiff's business. 
                REMEDIES IN A PASSING OFF ACTION 

The following reliefs/ remedies can be claimed in a Passing up action as follows:
Injunction: This is an order of the Court to prohibit or suspend the use of a mark. This is usually the first relief sought to suspend the use of the mark pending the outcome of the case and a perpetual injunction when the case has been concluded to totally stop the use of the mark.
Damages: It has been established through decided cases that a successful litigant in a Passing off action is entitled to damages. Damages here could be general, special or punitive. These usually emanate from losses which are presumed to have been suffered by a Plaintiff in a Passing off action.
Delivery up for destruction of infringing goods: This is usually claimed where physical goods are involved. This occurs where goods are produced in breach of the trademark of another identical product. Thus, the Plaintiff usually claim for the goods to be delivered up especially so that it can be destroyed.
Anton Piller Orders: This is an order for inspection and delivery up of infringing materials in the possession or control of an infringer. Ferodo Limited & Anor. V. Ibeto Industries Limited13.
Account of profit14: Here the Plaintiff is entitled to profit on goods wrongly sold by the infringer.
         DEFENCES AVAILABLE TO A DEFENDANT IN A PASSING OFF ACTION 

The defences available against a claim of Passing off include the following:
Consent of the Plaintiff to the use of the name, mark, sign or slogan.
Indistinct name, mark, sign and slogan of the plaintiff15.
That the Plaintiff's name, mark, sign hand slogan has become generic/common place.
Dissimilarities in the mark of the Plaintiff and Defendant16.
Innocent usage of the Plaintiff's name.
                        CONCLUSION 

The purpose of an action for Passing off is to prevent one trade from damaging or exploiting the goodwill and reputation built up by another. The principle is that no man is entitled to represent his goods or his business as that of another. It is therefore our recommendation that the necessary framework for Passing off actions be strengthened to defend the goodwill and reputation of businesses.

Unfortunately, Passing off is not a criminal offence, such that Mrs. Ramota above could make a report to the Police or relevant institution. However, any victim of Passing off may first make a report to the person/company manufacturing the product one intended to purchase to make them aware that another person/company is reproducing a similar product and passing it off as theirs. Mrs. Ramota may also go further to report the misrepresentation by the manufacturers of 'Tunio' seasoning powder to the Consumer Protection Council ("CPC") and seek compensation as a dissatisfied consumer.
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