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BREACHOFCONTRACT

LAW OFCONTRACTII(LPB202)

QUESTION

Abreachofcontractiscommittedwhenapartywithoutalawfulexcusefailsor

refusetoperform whatisduefrom him underthecontractorperformsdefectivelyor

incapacitates himselffrom performing.(Treitel2007,para 17-049).Discuss the

following;(a)Breachofcontract(b)Whataretheremediesavailableforbreachof

contract

CONTRACT;A contract isalegallybindingpromisemadebetweentwoparties.Each

partytoacontractpromisestoperform acertainduty,orpayacertainamountfora

specifieditem orservice.Thepurposeofacontractbeinglegallybindingissoeach

partywillhavelegalrecourseintheeventofabreach.

ABREACH OFCONTRACT;Abreachofcontractoccurswhenthepromiseofthe

contractis notkept,because one partyhas failed to fulfiltheiragreed upon

obligations,accordingtothetermsofthecontract.Breachingcanoccurwhenone

partyfailstodeliverintheappropriatetimeframe,doesnotmeetthetermsofthe

agreement,orfailsperform atall.Breachofcontract"isalegalterm thatdescribes

theviolationofacontractoranagreementthatoccurswhenonepartyfailstofulfil

itspromisesaccordingtotheprovisionsoftheagreement.Sometimesitinvolves

interferingwiththeabilityofanotherpartytofulfilhisduties.Acontractcanbe

breachedinwholeorinpart.

Further,ifonepartyfailstoperform whiletheotherpartyfulfilstheirobligations,the

performingpartyisentitledtolegalremediesforbreachofcontract.

GENERALREQUIREMENTS 

Abreachofcontractsuitmustmeetfourrequirementsbeforeitwillbeupheldbya

court. 

 The contractmustbevalid.Toclaim breachofcontract,theremustbean

actual,validcontractinplace.Itisnotnecessaryforacontracttobeputin

writing,asoralcontractsareenforceablebythecourtsystem.Toprovethe

existenceofavalidcontract,however,threeelementsmustbeestablished:

Offer – Some discussion and an agreementto the provision ofgoods or



servicesin

exchangeforsomethingofvaluemusthavebeenmade.Theremusthavebeen

theintentiontoenterintoanagreementorcontract.

Acceptance –Anagreementtotheessentialtermsfortheexchangeofgoods

orservicesforsomethingofvaluemustbeenteredinto.Writtencontractsmake

provingsuchtermseasier,astheydocumentspecifictermstowhichtheparties

haveagreed.

Consideration;Eachpartytoanoralorwrittencontractmusthavereceived

somethingofvalue.Apromisebyonepartytoprovideagoodorservicewithout

receiving anything in return looks a greatdeallike a gift,which is not

enforceable.

 The plaintiff orthepartywho'ssuingforbreachofcontractmustshow that

thedefendantdidindeedbreachtheagreement'sterms. 

 Theplaintiffmusthavedoneeverythingrequiredofthem inthecontract.

 The plaintiff musthave notified the defendantof the breach before

proceedingwithfilingalawsuit.Anotificationmadeinwritingisbetterthana

verbalnotificationbecauseitoffersmoresubstantialproof. 

TYPESOFBREACHOFCONTRACT

Therearefourmaintypesofcontractbreaches:Breachofcontractcanbematerial,

partial,oranticipatory.

1.MinorBreach: A minorbreachofcontract occurswhenapartyfailstoperform a

partofthecontract,butdoesnotviolatethewholecontract.Tobeconsidereda

minorbreach,theinfractionmustbesononessentialthatallpartiesinvolvedcan

otherwise fulfillany remaining contractualobligations.A minorbreach is

sometimesreferredtoasanimpartialbreach.A partialbreach,orfailureto

perform orprovidesomeimmaterialprovisionofthecontract,mayallow the

aggrieved partyto sue,though onlyfor“actualdamages.”Forexample:A

homeownerhiresa contractorto puta pond in hisbackyard,showing the

contractortheblacklinerherwouldlikeinstalledunderthesand.Thecontractor

insteadinstallsabluelinerofthesamedesignandthickness,whichistotally

hiddenfrom view.Thecontractormayhavebreachedtheprecisetermsofthe

contract,butthehomeownercannotaskthatthecontractorbeorderedtotake

outthepondandstartoverwiththeblackliner.Thehomeownercouldaskthat

thecontractorbeorderedtorefundthedifferenceinpricebetweentherequested

blacklinerandtheinstalledblueliner.Inthiscase,becausethecolouroftheliner

has no affecton functionality,and the price was basicallythe same,the

differenceinvalue,or“actualdamages,”iszero.

2.MaterialBreach: A materialbreachofcontract isabreachthatissosubstantial,it

seriouslyimpairs the contractas a whole;additionally,the purpose ofthe

agreementmustbe rendered completely defeated by the breach.This is



sometimesreferredtoasatotalbreach.Itallowsfortheperformingpartyto

disregardtheircontractualobligations,andtogotocourtinordertocollect

damagesfrom thebreachingparty

3.FundamentalBreach: Afundamentalbreachofcontractisessentiallythesame

asamaterialbreach,inthatthenon-breachingpartyisallowedtoterminatethe

contractandseekdamagesintheeventofabreach.Thedifferenceisthata

fundamentalbreachisconsideredtobemuchmoreegregiousthanamaterial

breach;and

4.AnticipatoryBreach: Ananticipatorybreachoccurswhenonepartyletstheother

partyknow,eitherverballyorinwritingthattheywillnotbeabletofulfiltheterms

ofthecontract.Theotherpartyisthenabletoimmediatelyclaim abreachof

contractandpursuearemedy,suchaspayment.Anticipatorybreachmayalsobe

referredtoas anticipatoryrepudiation.Anticipatorybreachescanbeverydifficult

toproveincourt. Anticipatorybreach,alsoknownas“anticipatoryrepudiation,”

occurswhenonepartytoacontractstopsactinginaccordancewiththecontract,

leadingtheotherpartytobelievehehasnointentionoffulfillinghispartofthe

agreement.

CokerJ.oncestated,‘Itisopentoapartytoacontracttosuetheotherpartyfor

breachofcontract,ifitismanifestedbyhisconductandhisactsthatthedefaulting

partyhadmadehimselfunabletofulfillhispartofthecontractattheagreedtime”

SolomonNassarv.OladipoMoses1deliveredCokerJonMay20,1960.Infactandin

truth,repudiationisanticipatory,theinnocentpartypreventsfurtherdamagesby

takinganactionforbreachofcontract.AsLordEstherexplainedthemeaningof

anticipatorybreachinJohnstonev.Milling2.Whereonepartyassumestorenounce

thecontract,thatisbyanticipationrefusestoperform,declareshisintentionthen

andtheretorescindthecontract,theinnocentparty,inmostcases,adoptsthe

renunciation,whichisanotherwordasrepudiation,andbringthecontracttoanend.

Thecourt,however,hasformulatedprinciplesoflaw applicablewhenitinvolves

anticipatorybreach.Thus,inAguforv.ArabLtd3SomoluJclearlystatedtheprinciple

oflaw asfollows:“Itisanindisputablepointoflaw thatthebreachofagreement

entitles,theotherpartywhoisdamnifiedbyittobringanactiononit.Suchabreach

may take place before the time fixed forperformance orofcompleting the

performanceofthecontracthasarrived.InNEPA v.Isieveore(1997)4,thecourt

statedanunacceptablerepudiationofacontractisofnovaluetoanybody,itconfers

nolegalrightofanykind.Thisisbecauserepudiationbyonepartystandingalone

doesterminatethecontract.Ittakestwotoenditbyrepudiationoftheonesideand

acceptanceoftherepudiationontheother.Furtherthecourtstated,wherethereisa

1Suit:NoLD/222/58HighCourtofLagos
2(186)16QBD460at467
3SuitNoWN/205/69deliveredSeptember28,1969HighCourtofWesternState
Ibadan(unreported),
47NWLR(pt.511)135



unilateralrepudiationofacontract,thisistreatedasanofferbytheguiltypartyto

theinnocentpartyoftheterminationofthecontract.Itistheacceptancetotheoffer

bytheinnocentpartywhichactsasadischargeofcontract.Itisopentoinnocent

partytosuefordamagessincetheacceptanceoftherepudiation;thecontract

comestoanend.Theretheinnocentpartyrefusestoaccepttherepudiation,the

contractremainsinexistence.

DEFENSESTOABREACHOFCONTRACT

Themostcommondefencestoenforcementofacontractorliabilityfordamages

are:

• Enforcementofthecontractwouldviolatepublicpolicy.

• Performanceofthecontracthasbecomeimpossibleorthepurposeofthecontract

hasbecomefrustrated.

• Thecontractisillegal.

• Thecontractlacksconsideration.

• Thecontractwasobtainedbyfraud.

• Thecontractlimitstheamountofdamagesthatcanberecovered.

• Thecontractcontainsamutualmistake,statingsomethingdifferentfrom what

eitherpartyintended.

• Thecontractcontainsaunilateralmistakethatwasmaterialtotheagreementand

theotherpartykneworshouldhaveknownofthemistake.

• Thepartieshaveacceptedthecontractperformance,orasubstitutionforthe

performance,asadequate. Thisiscalled accordandsatisfaction..

• One(orboth)ofthepartieslackedcapacitytomakethecontract.

REMEDIESFORBREACHOFCONTRACT

Whenacontractisbroken,theinjuredpartymayhaveseveralcoursesofactionopen

tohim,namely:

1.Torefusefurtherperformanceofthecontract,i.e.,rescission

2.Tobringanactionfordamages

3.Tosueonquantum meruit

4.Tosueforspecificperformance

5.Tosueforaninjunction.

DAMAGES

Damagesareamountsofmoneythatcompensatethevictim foranyactuallosshe

suffered.Punitivedamagesinvolveextramoneyacourtmighttackonasaform of



punishmentifthebreachofcontractwasparticularlyegregiousandintentional. 

TheleadingcaseofHadleyvBaxendale(1854)5laidthecommonlawfoundationfor

theassessmentofdamagesarisingfrom acontractualbreach.Hadleywasamill

operatorwhocontractedwithBaxendaletohavethelatterdeliverabrokenmillshaft

tothemanufacturerforrepair.Theterm ofthecontractwasthatBaxendalewasto

transporttheshaftthenextday.Hedelayedseveraldays,soHadley'smillremained

closedforalongerperiodoftime.Hadleyclaimeddamagesfortheprofitthemill

wouldhavemadehaditbeendeliveredontime.TheonlyinformationBaxendale

receivedwasrelatedtocarryingtheshaftonthePlaintiff'sbehalf.Hehadnotbeen

toldthatthemillwouldbecloseduntiltheshaftwasreturned.Furthermore,Hadley

maywellhavehadaspareshaft,asiscommonpracticeinthebusiness.Hadley's

actionfailedandBaxendalewasnotliableforthelossofprofit.Theprinciplearising

from thatdecisionisnow thebasisfortheconceptofremotenessindamages,

whichlaysdowntwocategoriesofcompensationwhichcanberecovered,andwhich

areoftendescribedasthe'first'and'second'limbsoftheHadleyvBaxendalerule:

1.Losseswhichariseinthenormalcourseofthingsandareanaturalconsequence

ofthebreach;

2.Losseswhichariseastheresultofspecialcircumstances(notbeingnatural

consequences)which were eitherknown to the parties ormayreasonablybe

supposedtohavebeeninthecontemplationofthepartieswhenthecontractwas

made.

Theconceptofforeseeabilityintort,whichyouhavealreadyencountered,isequally

applicablehereasbothcategoriesofdamagesshownaboveareforeseeable:the

firstbecausetheyflow naturallyfrom thebreach,and,secondly,iftheotherparty

(Baxendaleinthiscase)hadbeentoldwhatwouldresultfrom thebreachasaresult

ofthelatearrivalofthemillshaft.Applyingtheaboveprinciplestothecase,the

courtfoundonthefactsthattheonlywayHadleycouldsucceedinhisclaim for

damageswastoshowthatBaxendalewouldreasonablyforeseethatthemillwould

be_closedbecausetherewasnoshaft,andthatsomespecialcircumstanceshad

beenmadeknowntohim

Itisimportanttonotethatthenon-breachingparty hasadutytomitigate.This

meansthatithastodowhatispossibleandreasonabletominimizeoravoidthe

losseswhichwereincurredbecauseofthebreachofcontract.

Therearetwogeneralcategoriesofdamagesthatmaybeawardedifabreachof

contractclaim isproved.Theyare:

1.CompensatoryDamages. Compensatorydamages (alsocalled“actualdamages”)

51854EWHCJ70,156ER145,9ExCh341



coverthelossthenonbreachingpartyincurredasaresultofthebreachofcontract.

Theamountawardedisintendedtomakegoodorreplacethelosscausedbythe

breach.

Therearetwokindsofcompensatorydamagesthatthenonbreachingpartymaybe

entitledtorecover:

A.GeneralDamages. Generaldamages coverthe loss directly and necessarily

incurredbythebreachofcontract.Generaldamagesarethemostcommontypeof

damagesawardedforbreachesofcontract.

B.SpecialDamages. Specialdamages(“consequentialdamages”)coveranyloss

incurredbythebreachofcontractbecauseofspecialcircumstancesorconditions

thatarenotordinarilypredictable.Theseareactuallossescausedbythebreach,but

notinadirectandimmediateway.Toobtaindamagesforthistypeofloss,the

nonbreaching partymustprove thatthe breaching partyknew ofthe special

circumstancesorrequirementsatthetimethecontractwasmade.

2.Punitive Damages. Punitive damages (also called “exemplarydamages”)are

awardedtopunishormakeanexampleofawrongdoerwhohasactedwilfully,

maliciouslyorfraudulently.Unlikecompensatorydamagesthatareintendedtocover

actualloss,punitivedamagesareintendedtopunishthewrongdoerforegregious

behaviourandtodeterothersfrom actinginasimilarmanner.Punitivedamagesare

awardedinadditiontocompensatorydamages.Thisisrarelyawardedforbreachof

contractcases.

RemotenessofDamageIn an action fordamagesforbreach ofcontracttwo

questionsoftenarise.First,thequestionastowhichtypeofdamagemustbe

accorded monetary compensation (i.e.,question ofremoteness ofdamage).

Secondly,thequestionastowhatsum mustbepaidasdamages(i.e.,questionof

measureofdamages).ThisistherulelaiddownbyAlderson,B.intheleading

EnglishcaseofHadleyv.Baxendale6 Thefactsofthecasewereasfollows:The

plaintiffsweremillersinGloucestershireandthedefendantswerecommoncarriers

ofgoods.Thecrankshaftoftheplaintiffs’steam enginewasbrokenwiththeresult

thatworkonthemillhadcometoastand-still.Theyhadorderedanewshaftfrom

anengineerinGreenwichandarrangedwiththedefendantstocarrythebrokenshaft

from theirmillinGloucestertotheengineerinGreenwichtobeusedbythelatteras

amodelforthenew shaft.Thedefendantsdidnotknow thattheplaintiffhadno

spareshaftandthatthemillcouldnotoperateuntilthenewshaftwasinstalled.The

defendantsdelayedthedeliveryofthebrokenshafttotheengineerforseveraldays,

withresultingdelaytotheplaintiffsingettingtheirsteam millworking.Theplaintiffs

claimeddamagesforbreachofcontract.Thecourtheldthattodecidewhetherthe

plaintiffs’damagesshouldincludelossofprofitsfortheperiodofthedefendants’

6(1854)9Ex.341.



delay.Itwasheldthat,inthegreatmultitudeofcasesofpartiesinasimilarsituation,

theconsequencesarisinginthiscasewouldnotinallprobabilityoccurandthe

plaintiffs’specialcircumstanceswerenevercommunicatedtothedefendants.

InthewordsofAlderson;Wheretwopartieshavemadeacontractwhichoneof

them hasbroken,thedamageswhichtheotherpartyoughttoreceiveinrespectof

such a breach ofcontractshould be such as may fairly and reasonably be

consideredaseitherarisingnaturally,i.e.,accordingtothenaturalcourseofthings,

from suchbreachofcontractofbothpartiesatthetimetheymadethecontractas

theprobableresultofthebreachofit.

MeasureofDamagesThegeneralruleisthattheplaintiffrecovershisactuallossin

respectofdamageswhichisnottooremote.Althoughdamagesforbreachof

contractarebasedonfinancialloss,incertaincircumstancesdamagesmaybe

recoveredfrom thedefendantfornon-pecuniarylosses,iftheywerewithinthe

contemplationofthepartiesasnotunlikelytoresultfrom thebreach.Hamlinv.

GreatNorthernRailways(Supra)7itwasheldthat,damagescouldnotbeawardedfor

mentaldistressandvexationsufferedbytheplaintiffonaccountofabreachof

contract.AlsoinGroom v.Gocker8wheretheplaintiffwasawarded£1,000damages

byajuryforinjurytohisreputationrfeelingsasaresultofabreachofcontractedby

thedefendant,itwasheld,onappeal,thatnodamagescouldberecoveredforsuch

nonfinancialornon-jurywerereducedto40s.Inrecentyears,however,therehas

beenachangeofjudicialattitudewithregardtononfinanciallossesarisingoutof

contracts.Thereisanindicationfrom recentdecisionsthataplaintiffwhohas

sufferedanon-pecuniarylossasaresultofabreachofcontractwouldbeentitledto

damagesifitcanbeshownthatthedistressorunhappinesswasthenaturaland

probableconsequenceofthebreachcomplainedof.

Therightmeasureofdamagesistocompensatehim forthelossofentertainment

andenjoymentwhichhewaspromised,andwhichhedidnotget.EdmundDavies,

L.J.,saidthatundermodernconditions,andhavingregardtodevelopmentswhich

havetakenplaceinthelaw ofcontractsincethedecisioninHobbsv.Londonand

South Western Railway Co.9.The learned judge stated thatin the particular

circumstancesofthepresentcase,‘vexation’,andbeingdisappointedinaparticular

thingyouhavesetyoumindupon’wererelevantconsiderationswhichaffordedthe

courtaguideinarrivingattheproperfigureofdamages.Accordingtothelearned

judge:Whenamanhaspaidforandproperlyexpectsaninvigoratingandamusing

holiday,andthroughnofaultofhis,returnshomedejectedbecausehisexpectations

havebeenlargelyunfulfilled,inmyjudgmentitwouldbequitewrongtosaythatthis

disappointmentmustfindnoreflectioninthedamagestobeawarded.

7(1856)26L.J.Ex.20
8(1939)1KB194,
9(1875)LR10QB111,atpp122-124



SPECIFICPERFORMANCE

Incertaincases,anaggrievedpartymaynotbemadewholethroughtheawardof

monetary damages.He may instead request the court to order “specific

performance”ofthetermsofthecontract.Specificperformancemaybeanycourt-

orderedaction,forcingthebreachingpartytoperform orprovideexactlywhatwas

agreedtointhecontract.Specificperformanceismostoftenorderedinacontract

involvingsomethingforwhichavalueisdifficulttodetermine,suchaslandoran

unusualorrareitem ofpersonalproperty.

Underspecificperformance,thebreachingpartyhastoperform theirdutiesas

specifiedbythecontractanditisusedwhenmoneydamagesarenotadequateto

compensatetheplaintiff.Specificperformanceisusedincaseswhichinvolvegiving

apieceoflandoravaluableitem totheplaintiff.

RESTITUTIONANDREFORMATION

Restitutionisaremedywhichisusedtorestoretheinjuredpartytotheposition

occupiedbeforethecontract.Underthe principleofrestitution,thedefendantis

supposedtogivebackanymoneyorpropertyreceivedfrom theplaintiffunderthe

contractandrestitutionisnotusedtocompensatetheplaintiffforlostprofitsor

otherearningsbecauseofthebreachofcontract.Restitutionistypicallyusedin

caseswherethecontractisvoidedbythecourtbecausethedefendantlackedthe

competenceorcapacitynecessarytoenterintoacontract.Thisremedyisusedin

certaincasessuchaswhenthepartiesenterintoacontractbecauseofmistake,

fraud,undueinfluenceorduressandtheonlywaytodojusticeistoterminatethe

contract.

Theremedyofreformationmaybeusedwhichiswhenacourtreformsorchangesa

contracttocorrectanyinequities.Inthesecases,insteadofsettingasidetheentire

contract,thetermsofthecontractmayberewrittentodojustice.

RESCISSION

Therightofrescissionisanequitableandexistsinanumberofcircumstances.By

wayofillustration,wementionthreeofthosecircumstances:First,therightis

availabletoapartyinjuredbybreachofafundamentalterm inacontract.Secondly,

itisavailabletoapartyinjuredbythemisrepresentationoftheotherparty.Thirdly,it

isavailablewhereacontractisvitiatedbymistake.Theeffectofrescissioninthe

caseofmisrepresentationandmistakeistoterminatethecontractabinitioasifit

neverexisted.AsstatedbyLordAtkinson,inAbram SteamshipCo.v.Westville

SteamshipCo.10.Suchrescissionterminatesthecontract,putsthepartiesinstatus

quoanteandrestoresthings,asbetweenthem,tothepositioninwhichtheystood

10(1923)A.C773,atp.781



beforethecontractwasenteredinto.Ontheotherhand,rescissioninthecaseof

breachofaconditiononlyterminatesthecontractorfrom themomentofrescission.

INJUCTION

Aninjunctionisanequitableremedyandapplicableunderdiscretionaryground.Itis

notsubjecttothesamerestrictionsthatapplytoaclaim forspecificperformance.

Aninjunctionisappropriatewherethecontractisnegativeinnatureorwherethe

contractcontainsanegativestipulation.Aninjunctionisanorderbywhichoneparty

to anagreementisrequiredto do orrefrainfrom doingaparticularthing.An

injunction is restrictive/preventive ormandatory/compulsive.However,such an

orderissubjectto abalanceofconvenience‘Testand mayberefused ifthe

prejudicesufferedheavilyoutweighstheadvantagethatwillbedemisedfrom such

restoration.Kennawayv.Thompson11Aninjunctionwillnotbegrantedwhereitwill

compelorindirectlythedefendanttodoanactwhichhecouldnothavebeen

orderedtodobyspecificperformance.

CONCLUSION

Thebreachofcontractisaverybroadlegalsubjectthattackleshowtoidentifyand

thetypesofbreachofcontract.Thebreachofcontracthassomanyremedieswhich

areidentifiedabove.
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