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QUESTION

A breach of contract is committed when a party without lawful excuse fails or refuses to perform what is due from him under the contract or performs defectively or incapacitates himself from performing. (Treitel 2007, para 17-049)

Discuss the following:

What are the remedies available for breach of contract.
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INTRODUCTION
A breach of contract is committed when a party without lawful excuse fails or refuses to perform what is due from him under the contract or performs defectively or incapacitates himself from performing. (Treitel 2007, para 17-049)

Breach of contract is a legal cause of action and a type of civil wrong, in which a binding agreement is not honored by one or more of the parties to the contract by non-performance or interference with the other party's performance.

Breach of contract occurs when a party to a contract fails to fulfill its obligations, whether partially or wholly, as described in the contract, or communicates an intent to fail the obligation or appears not to be able to perform its obligation under the contract.

A breach of contract occurs when the promise of the contract is not kept, because one party has failed to fulfill their agreed upon obligations, according to the terms of the contract. Breaching can occur when one party fails to deliver in the appropriate time frame, does not meet the terms of the agreement, or fails perform at all.

In order to determine whether or not a contract has been breached, a judge needs to examine the contract. They must examine the existence of a contract, the requirements of the contract, and if any modifications were made to the contract.Only after this can a judge make a ruling on the existence of a breach. For a contract to be breached the plaintiff must prove that there was a breach in the first place, and that the plaintiff held up his side of the contract by completing everything required of him. Additionally, the plaintiff must notify the defendant of the breach prior to fling the lawsuit.

In a situation where one of the parties failed to keep his or hers promises that has been stated in the contract, this is known as breaching of contract. The Breach of Contract is unavoidable sometimes and are caused by nature disaster, government regulation etc.

Remedies for Breach of Contract
What are the Remedies for Breach of Contract?

There are several remedies for breach of contract, such as award of damages, specific performance, rescission, and restitution. 

A Breach of Contract occurs when one of the parties breaks the terms and conditions that had been agreed upon by the two parties in a contract. The other parties can voice out to pursue for remedies in order to cover the losses that is faced by him or her. There are three type of remedies which are damages, specific performance and injunction. These remedies will be given to the plaintiff according to the losses that he or she had faced.

1.DAMAGES:

According to Section 74, Contract Act stated that when one of the parties has encountered losses or injury due to the breach of contract, damages are granted to him or her as compensation.Penalty is often applied to the contract as if the term and condition of the contract are not reached on the date that has been set. Usually, the court will set the penalty that the defendant needed to give to the plaintiff is in money form. 

EXAMPLE: Mr Ojo sells fabrics and has agreed to supply the needed amont to Mr Ade, on the 3rd of may the penalty for not supplying the fabrics on the agreed date that will be negotiated and agreed by both the supplier and Mr Ade, the penalty will be applied into the contract. So, if Mr Ojo fails to supply the product on time, the penalty will be applied to the supplier.

There are two kinds of compensatory damages that the plantiff may be entitled to recover:

A. General Damages. General damages cover the loss directly and necessarily incurred by the breach of contract. General damages are the most common type of damages awarded for breaches of contract.

Example:  Oluwaseun Furnitures delivered the wrong kind of furniture to Interior Suites. After discovering the mistake later in the day,Interior Suites insisted that Oluwaseun Furnitures  pick up the wrong furniture and deliver the right furniture. Oluwaseun Furnitures refused to pick up the furniture and said that it could not supply the right furniture because it was not in stock. Interior Suites successfully sued for breach of contract. The general damages for this breach could include:

• refund of any amount Interior Suites had prepaid for the furniture; plus 

• reimbursement of any expense Interior Suites incurred in sending the furniture back to Oluwaseun Furnitures plus

• payment for any increase in the cost Interior Suites incurred in buying the right furniture, or its nearest equivalent, from another seller.

B. Special Damages. Special damages or consequential damages cover any loss incurred by the breach of contract because of special circumstances or conditions that are not ordinarily predictable. These are actual losses caused by the breach, but not in a direct and immediate way. To obtain damages for this type of loss, the nonbreaching party must prove that the breaching party knew of the special circumstances or requirements at the time the contract was made.

C.Restitution: When a court orders restitution, they tell the person that breached the contract to pay the other person back. 

D.Punitive damages: This is a sum of money intended to punish the breaching party, and is usually reserved for cases in which something morally reprehensible happened, such as a manufacturer deliberately selling a retailer unsafe or substandard goods.

E.Nominal damages: A court awards nominal damages when there has been a breach of contract but no party to the contract suffered any harm.

F.Liquidated damages: These are damages that the parties agree to pay in the event a contract is breached.

Limitations on Damage:

The limitation on damages is the duty to mitigate. The nonbreaching party is obligated to mitigate, or minimize, the amount of damages to the extent reasonable. Damages cannot be recovered for losses that could have been reasonably avoided or substantially ameliorated after the breach occurred. The nonbreaching party’s failure to use reasonable diligence in mitigating the damages means that any award of damages will be reduced by the amount that could have been reasonably avoided.

2.SPECIFIC PERFORMANCE:

  It is more on performance action than monetary form. Under the Specific Relief Act, the specific performance might be applied to the contract and the compensation of monetary is inadequate.specific performance means that when one of the parties had breach the contract, the another parties can request the court related to force the parties that had breach the contract to perform the term and condition that is stated in the contract. For example, when a person had sign a contract with a company that he or she will perform the action that is stated in the contract. If the person refuses to do what have been stated in the contract, the company can bring the contract to the court related and request the person to perform the action in the contract stated. However, there is some condition where specific performance cannot be carry out, such as the specific performance will cause the parties who had breach the contract to faced with hard time. Besides that, specific performance also cannot be carry out if the contract are not clearly stated what should be done. This will lead to the contract cannot be enforce when one of the parties had breach the contract. Specific performance that are impossible are also cannot be carry out when the person had breach the contract.

3.INJUNCTION: 

  Injunction is a remedy that is equitable that the court requires the party to do something or the other way, to stop him or her from doing something. There are three types of injunction which is interlocutory injunction, mandatory injunction and also prohibitory injunction. 

Interlocutory injunction: is used to maintain the status quo of something in a pending suit. Interlocutory injunction means to stop the action from being done. Interlocutory injunction is applied in before the starting of something or stops something for being continued. For example, when two people are fighting for the ownership of a property interlocutory injunction is applied to this case. 

 Mandatory injunction: it means that the court enforce something or some action to be done.when one of the parties refuse to do the promises that had stated in the contract, the other parties can request the court to apply the mandatory injunction on the parties to finish the action. For example, when a contractor refuses to finish the building of a property on the date given, the property owner can request the court to apply the mandatory injunction to the contractor to finish the work. 

Prohibitory injunction: it can be define as to stop something or some action from being done. When the two parties had sign a contract, and one of the parties decided to sign the same contract with others, the other parties can request the court to apply the prohibitory injunction to the parties that want to sign the other contract. For example, when a contractor had decided to sign a contract with hotel A, but on the other hand, the contractor also wants to sign a contract with hotel B. As a result, hotel A can request to apply prohibitory injunction to the contractor from signing contract with hotel B.
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Conclusion
As conclusion, when both of the parties had signed a contract, it is encourage that both of the parties not to breach the contract. This is because when breaching the contract, it not only brings in monetary problem, but also will losing of confidence when signing a contract. So it is necessary that to take a careful consideration and decision before signing a contract with others. When establishing a contract, it is encourage for the person that wanted to have cooperation with other to set up the contract in a writing document. Besides that, after him or her setting up the contract, it is also necessary that both of the parties to read through the contract carefully. This is because to prevent that one of the parties are not satisfied with the term and condition in the contract after the agreement. After had sign the contract, it is also encourage to keep a copies of the contract document. Not only that, it is need to state the time deadliness for the performance in the contract. These methods can be help in preventing from one of the parties breaching a contract. 

