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QUESTION:

Abreachofcontractiscommittedwhenapartywithoutlawfulexcusefailsorrefusesto
perform whatisduefrom him underthecontractorperformsdefectivelyor
incapacitateshimselffrom performing.(Treitel2007,para17-049)

 

Discussthefollowing:

a.Breachofcontract
b.Whataretheremediesavailableforbreachofcontract?

A.Whatisabreachofcontract?

BeforeItalkaboutwhatabreachofcontractisIwouldliketodiscusswhata
contractis.Acontractisalegallybindingpromisemadebetweentwoparties.Each
partytoacontractpromisestoperform acertainduty,orpayacertainamountfora
specifieditem orservice.Acontractislegallybindingsothateachpartywillhavelegal
recourseintheeventofabreach.

Abreachofcontractoccurswhenthepromiseofthecontractisnotkept,
becauseonepartyhasfailedtofulfilltheiragreeduponobligations,accordingtothe
termsofthecontract.Breachingcanoccurwhenonepartyfailstodeliverinthe
appropriatetimeframe,doesnotmeetthetermsoftheagreement,orfailsperform at
all.Ifonepartyfailstoperform whiletheotherpartyfulfillstheirobligations,the
performingpartyisentitledtolegalremediesforbreachofcontract.Tosuccessfully
claim abreachofcontract,itisimperativetobeabletoprovethatthebreachoccurred.
Abreachofcontractcanhappeninbothawrittenandanoralcontract.

TypesofBreachesofContract

Acontractbreachmayeitherbeaminorormaterialbreach.A"minorbreach"
happenswhenyoudon'treceiveanitem orservicebytheduedate.Forexample,you
bringasuittoyourtailortobecustom fit.Thetailorpromises(anoralcontract)that



he'lldelivertheadjustedgarmentintimeforyourimportantpresentation,butinfact,he
deliversitadaylater.

A"materialbreach"iswhenyoureceivesomethingthatisdifferentfrom whatwas
statedintheagreement.Say,forexample,thatyourfirm contractswithavendorto
deliver200copiesofaboundmanualforanautoindustryconference.Butwhenthe
boxesarriveattheconferencesite,theycontaingardeningbrochuresinstead.

Further,abreachofcontractgenerallyfallsunderoneoftwocategories:an"actual
breach"—whenonepartyrefusestofullyperform thetermsofthecontract,oran
"anticipatorybreach"—whenapartystatesinadvancethattheywillnotbedeliveringon
thetermsofthecontract.

B.Remediesforabreachofcontract:

Thereareavarietyofremediesavailableforabreachofcontract.The
appropriatecompensationorremedydependsuponthecircumstances.Theaggrieved
partywillneedtodemonstratethattheotherpartyfailedtoperform ormeetcertain
requirementsinordertobeentitledtoanytypeofremedy.BelowIshalldiscussonthe
variousremediesapplicableforabreachofcontract.

 AwardofDamages:

Aninnocentpartyagainstwhom abreachofcontractoccursmayexercisethe
righttosueclaimingdamagesforbreachofcontract.Thepartywhobreachedthe
contractcanbeheldresponsibleforthelossescausedbythebreach. Bothgeneral
orexpectationdamagesandconsequentialdamagescanresultfrom abreachofa
contract. Generalorexpectationdamagesrefertothelossdirectlycausedbythe
breach.Consequentialdamagesrefertolossesthatoccurredbecauseofthebreach
butthatwereanindirectcause. Forexample,ifyou contractedandpaidfora
machinetobedeliveredanditnevercame,thegenerallosseswouldincludethe
valueofthemoneyyoupaidforthemachine.Theconsequentiallossescould
includethelossofbusinesscausedbythefactyoudidnothavethemachineyou
neededtodoyourwork.Under“awardofdamages”,thereareseveralsub-divisions
oftheremedy:

a.PunitiveDamagesforBreachofContract:

Compensatory,oractualdamages,coverthelossthenon-breachingparty
incurredasaresultofthebreach.Punitivedamages,knownasexemplary
damages,areawardedtopunishormakeanexampleofthewrongdoingofa
partythatactedwillfully,maliciouslyorfraudulently.Punitivedamagesare
awardedinadditiontocompensatorydamages.However,punitivedamages
arerarelyawardedinbreachofcontractcases.Punitivedamagesaremost
oftenusedintortcasesinwhichpersonalharm wasaresultofthe
wrongdoingandactualdamagesareminimal.



b.CompensatoryDamagesforBreachofContract:

Awardofdamagesisthemostcommonremedyforbreachofcontractas
onepartyseekscompensationforfinanciallossesasaresultofbreachof
contract.Thepartywhoisinjuredbythebreachofcontractisentitledtothe
benefit(consideration)oftheagreementtheyentered,orthenetgainthey
would’veaccruedhaditnotbeenforthebreach.Thistypeofremedyis
knownas“compensatorydamages.”

Duringthecourtcase,theinjuredpartybecomestheplaintiff.Inthe
instanceofatotalbreach,theplaintiffmayrecoverdamagesinanamount
that’sequaltothesum orvaluetheywouldhavereceivedhadthecontract
beenfullyperformedbythedefendant.Sometimes,thisincludeslostprofits
from abusinessoperation.

Ifthebreachisonlypartialandthedefendantcarriedoutamajorityofthe
contract,theplaintiffmayseekdamagesinanamountequaltothecostof
hiringsomeoneelsetocompletetheperformance.Iftheportionofthe
uncompletedperformanceisquitesmallintermsofcost,however,thecourt
mayonlyawarddamagesinanamountthat’sequaltothedifferencebetween
thediminishedvalueoftheagreementascompletedandthefullvalueas
statedinthecontract.

 Restitution:

Restitutionisremedydesignedtorestoretheinjuredpartytoitsstateorposition
beforethecontractwascreated.Unlikeanawardofdamages,partiesseeking
restitutionmaynotdemandcompensationforlostprofitsorotherfinanciallosses
causedbyabreach.Instead,restitutionismeanttoreturnanymoneyorproperty
giventothedefendantunderthecontractbacktotheplaintiff.

Typically,apartywillseekrestitutionwhenacontracttheyenteredhasbeen
voidedbycourtsbecauseofthedefendant’sincompetenceorincapacity.Contract
lawallowsincompetentandincapacitatedindividualstoberelievedoftheir
contractualobligations,butonlyiftheplaintiffisnothinderedbythedismissal.In
eithercase,ifthedefendantreceivedanymoneyorpropertybymeansofthe
contractthatisnowvoided,theplaintiffistoberestoredofthatmoneyorproperty.

 Rescission:

Rescissionallowsthenon-breachingpartytoessentiallybereleasedfrom
performanceobligations.Rescissionisaremedyforabreachofcontractbecauseit
makesclearthatthepartyisrelievedofhisdutiesduetothefailureoftheother
partytoperform.Rescissionisaremedyusedtoterminateacontractwhenparties



enteredintoacontractbywayoffraud,undueinfluence,coercion,ormistake.Inthe
caseofrescission,thecontractualobligationsofbothpartiesaretherefore
terminated,andthecontractwillnolongerexist.

 Reformation:

Reformationissimilartorescissionasit’saresultofpartiesenteringinto
acontractbasedonfraud,undueinfluence,coercion,ormistake,butratherthan
terminatingthecontractandtheparties’obligationsentirely,thecourtwill
changethesubstanceofacontracttocorrecttheinequitiessufferedasaresult.
Reformationisaspecifictypeofremedywherethecourtallowsthepartiestorewritea
portionofthecontractsothatitreflectstheparties’originalintentionsmoreclosely.

Contractreformationisatypeofequitableremedy,meaningthatthepartiesare
requiredtotakesomesortofactioninordertocorrectthediscrepancy.Contract
reformationisavailableincasesinvolvingmistake(usuallyonlyformutual
mistakesorunilateralmistakeswherethenon-mistakenpartywasn’tawareof
themistake)ormisrepresentation.Formisrepresentationcases,reformationcan
bearemedyforbothintentionalconductaswellasunintentional
misrepresentation.

 Injunction:

Thisisanotherform ofequitableremedyavailabletoaninnocentparty
whichistopreventorrestrainpartyfrom breachingacontractortoenablecourt
compelapartytorefrainfrom doingaspecificactwhichamounttoorresultin
breachofcontract.InthecaseofWarnerBros.PicturesINCV Nelson,an
actresssignedanundertakingwhichtheplaintiff,heremployers,nottoactfor
anyotherorganization.Aninjunctionwasissuedtorestrainherfrom committing
abreachofthisstipulationwhensheattemptedtoentertheemploymentofa
thirdparty.Thecaseof1AdiatuLadunniVOludoyinAdekunleKukoyiisanother
caseprovidinginsightonthesystem ofinjunction.

Ontheotherhand,wheretheinjunctionismandatory,itisrestorativeinits
effectandnormerelypreventive.Itdirectsthedefendanttoundowhathehas
alreadydoneinabreachofcontract.Forexample,hemaybecompelledto
demolishabuildingwhichhehaserectedincontraventionofthecontract.It
should,however,bestatedthatthistypeofinjunctionisveryrarelygranted.

 SpecificPerformance:

1http://www.lawpavilionpersonal.com/latestlawreport_ca.jsp?suite=olabisi@9thfloor&pk=52565



Insomecases,theappropriateremedyforabreachofcontractisto
correctthebreachbyforcingthebreachingpartytocompletethetermsofthe
agreement.Specificperformanceisanappropriateremedyinsituationswhere
monetarydamagescouldnotpossiblymakethenon-breachingpartywholefor
thelosses.Forexample,iftherewasacontractcreatedforabuyertopurchasea
veryrarepieceofart,thebuyercouldnotsimplyfindtheartelsewhere.2Theonly
remedythatwouldhelpthebuyerinthiscircumstanceisforthecourttorequire
thesaletogothroughsothebuyergottheuniqueone-of-a-kindpaintingthathe
contractedfor.Aplaintiffrelyingonthisremedymustshowgoodfaithinthe
sensethathehasdealtfairlyandequitablyinthecontractwiththedefaulting
party.

3InthecaseofNigeriaTelecommunicationsPLCV.I.A.Ocholi[2001]
F.W.L.R.(pt7)p.254act289.Theplaintiffnowrespondentwasemployedbythe
defendantnowappellantasanassistanttechnicalofficerandreceivedseveral
promotionsuntilhewasaccusedofillegaltransferoftelephonelinesforwhich
accusationhereceivedandansweredquery.Subsequentlyandwithin24hoursof
receivedofhispromotion,theplaintiffwasservedaletterterminatinghis
appointmentonthegroundsthathisserviceswerenolongerneeded.The
plaintiffsuedsuccessfullyatthetrialcourtbutuponappealtothecourtof
appealJosdivisionappellantcourtwasoftheviewthatspecificperformancein
contractofserviceagainstthemasterisnottenableassuch,setasidethe
ordersofthelowertrialhighcourt.Thisisincompliancewiththecardinal
principalofcommonlawwhichisalsowellratedinNigerianLawthattheremedy
insuchcircumstancesliesindamagesforbreachwheresameisproved.

(Ireallydon’tknowhowtousereferencing,Iapologizeformysloppywork)

2https://www.bc-llp.com
3F.W.L.R2001p.254act289


