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ASSIGNMENT. 

A breach of contract is committed when a party without lawful excuse fails or refuses to perform what is due from him under the contract or performs defectively or incapacitates himself from performing. (Treitel 2007, para 17-049).

ANSWERS

1a.) In discussing the Breach of Contract, we have to understand the keyword 'contract'.

 What is a Contract?

A Contract is a legally binding promise made between two parties. Each party to a contract promises to perform a certain duty, or pay a certain amount for a specified item or service. The purpose of a contract being legally binding is so each party will have legal recourse in the event of a breach.Originally, offer, acceptance, constitutes a contract.

A  breach of contract occurs when the promise of the contract is not kept, because one party 
has failed to fulfill their agreed upon obligations, according to the terms of the contract. Breaching can occur when one party fails to deliver in the appropriate time frame, does not meet the terms of the agreement, or fails perform at all. If contractual obligations are not respected , the delinquent party, is said to be in "breach of contract. Further, if one party fails to perform while the other party fulfills their obligations, the performing party is entitled to legal remedies for breach of contract.

It is worthy of note that the court will intervene, even if time for performance has not arrived, where a side to a contract has given a clear indication, that they do not intend on honoring the contract. This is known to be the doctrine of 'anticipatory breach' There exist other types of contract breaches which could be classified as minor, material or fundamental Breach, which are being discussed below;

· Minor Breach: Here, a minor breach of contract occurs when a party fails to perform a part of the contract, but does not violate the whole contract. To be considered a minor breach, the infraction must be so nonessential that all parties involved can otherwise fulfill any remaining contractual obligations. A minor breach is sometimes referred to as or called an impartial breach.It could be seen in the case of Babatunde Ajayi  .v. Texaco Nigeria Limited and Ors (1987)  The appellant was an operations manager with the first respondent and appointment 

· was terminated by the first respondent for working against of the company. The appellant regarded the termination of his appointment as a breach of contract of service and so sued the respondents. The appellant pleaded threatened termination of appointment and not termination of appointment.The respondents on the other hand denied that the termination was unlawful because they had a right to terminate an employee's contract under the "Employee's Handbook" once a notice of one month is given or salary is paid in lieu of notice.

· Material Breach: A material breach of contract is a breach that is so substantial, it seriously impairs the contract as a whole; additionally, the purpose of the agreement must be rendered completely defeated by the breach. This is sometimes referred to as a total breach. It allows for the performing party to disregard their contractual obligations, and to go to court in order to collect damages from the breaching party. Its seen in the case of  Sumpter v Hedges (1898) The claimant agreed to build two houses and stables for the defendant. It was agreed that £565 would be payable on completion. The claimant commenced performance and then ran out of money and was unable to complete. He had performed just over half of the contract. The defendant completed the work himself. The claimant sought to recover £333 representing the value of the work he had completed. He argued that in completing the work himself, the defendant had thereby accepted partial performance and prevented the claimant from completing the contract.The court held that the defendant had no choice but to accept partial performance as he was left with a half completed house on his land.

· Fundamental Breach: Firstly,it is worthy to note that this is a controversial concept within the common law of contract. The doctrine was, in particular, nurtured by Lord Denning, but it did not find favour with the House of Lords.

Whereas  breach of condition gives the plaintiff the option to repudiate, fundamental breach automatically discharges the entire contract. A fundamental breach of contract is essentially the same as a material breach, in that the non-breaching party is allowed to terminate the contract and seek damages in the event of a breach. The difference is that a fundamental breach is considered to be much more egregious than a material breach. 
b.) The  types of legal remedies available for breach of contract depends largely on the severity of the breach.There are several remedies for breach of contract, such as award of damages, specific performance, rescission, and restitution. In courts of limited jurisdiction, the main remedy is an award of damages. Because specific performance and rescission are equitable remedies that do not fall within the jurisdiction of the magistrate court.The standard measure of damages is an amount that would allow the nonbreaching party to buy a substitute for the benefit that would have been received if the contract had been performed. In cases where the cost of the substitute is speculative, the nonbreaching party may recover damages in t
he amount of the cost incurred in performing that party’s obligations under the contract. For instance, Contracts for the Sale of Goods. The damages are measured by the difference between the contract price and the market price when the seller provides the goods, or when the buyer learns of the breach.

There are two general categories of damages that may be awarded if a breach of contract claim is proved. They are; 
1. Compensatory Damages. Compensatory damages, also called “actual damages” cover the loss the nonbreaching party incurred as a result of the breach of contract. The amount awarded is intended to make good or replace the loss caused by the breach.

There are two kinds of compensatory damages that the nonbreaching party may be entitled to recover. They include;

· General Damages. General damages cover the loss directly and necessarily incurred by the breach of contract. General damages are the most common type of damages awarded for breaches of contract.For example, company A delivered the wrong kind of furniture to Company B. After discovering the mistake later in the day, Company B insisted that Company A pick up the wrong furniture and deliver the right furniture. Company A refused to pick up the furniture and said that it could not supply the right furniture because it was not in stock. Company B successfully sued for breach of contract.Now in this scenario, the  general damages for this breach could include refund of any amount Company B had prepaid for the furniture; plus reimbursement of any expense Company B incurred in sending the furniture back to Company A, payment for any increase in the cost Company B incurred in buying the right furniture, or its nearest equivalent, from another seller.

·  Special Damages. Special damages (also called “consequential damages”) cover any loss incurred by the breach of contract because of special circumstances or conditions that are not ordinarily predictable. These are actual losses caused by the breach, but not in a direct and immediate way. To obtain damages for this type of loss, the nonbreaching party must prove that the breaching party knew of the special circumstances or requirements at the time the contract was made..

2. Punitive Damages. Punitive damages also called “exemplary damages” are awarded to punish or make an example of a wrongdoer who has acted willfully, maliciously or fraudulently. 

Unlike compensatory damages that are intended to cover actual loss, punitive damages are intended to punish the wrongdoer for egregious behavior and to deter others from acting in a similar manner.This can be seen in the case of  Cetel Nigeria BV .v. Econets wireless Limited and Ors (2014), where the first respondent issued a notice of arbitration against the other respondents and the appellant alleging breach of the Shareholders Agreement between them.The Shareholders Agreement had an arbitration clause in the event of dispute arising therefrom.Other cases include, Baker Marine Nigeria Limited .v. Chevron Nigeria Limited  Punitive damages are awarded in addition to compensatory damages.Punitive damages are rarely awarded for breach of contract. They arise more often in tort cases, to punish deliberate or reckless misconduct that results in personal harm. Other remedies include;

· Restitution: If the non-breaching party is able to prove that their loss is due directly to the actions of the breaching party, a judge may order restitution, which could include lost wages, medical bills, and property repair or replacement

· Specific Performance: Specific performance is utilized as a legal remedy for breach of contract, and it requires the breaching party to perform their part of the contract. Specific performance is not always available.If there has been a breach of contract, one  should first thoroughly review the contract to see if any instructions regarding a breach were built into the contract. Mandatory arbitration or a liquidated damages clause are two examples of such instructions.Specific performance is most often ordered in a contract involving something for which a value is difficult to determine, such as land or an unusual or rare item of personal property. 

Also, the party breaching should let the other party know that there has been a breach. If you committed the breach, it is better to own up to it before it is found out, which could lead to more serious consequences. If the other party committed the breach, it is best to give them an opportunity to rectify the situation before taking legal action.It is highly important that the parties maintain any documentation related to the contract. Carefully record every incident that occurs as a result of the contract. Doing so will make it easier for the parties to argue their side should the breach result in legal action.
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