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QUESTION

Abreachofcontractiscommittedwhenapartywithoutlawfulexcusefailsorrefusesto

perform whatisduefrom him underthecontractorperformsdefectivelyor

incapacitateshimselffrom performing.(Treitel2007,Para17-049)

Discussthefollowing:

a.Breachofcontract

b.Whataretheremediesavailableforbreachofcontract?

 Introduction

A contract isalegallybindingpromisemadebetweentwoparties.Eachpartytoa

contractpromisestoperform acertainduty,orpayacertainamountforaspecified

item orservice.Thepurposeofacontractbeinglegallybindingissoeachpartywill

havelegalrecourseintheeventofabreach.

Abreachofcontractoccurswhenthepromiseofthecontractisnotkept,becauseone

partyhasfailedtofulfilltheiragreeduponobligations,accordingtothetermsofthe

contract.Breachingcanoccurwhenonepartyfailstodeliverintheappropriatetime

frame,doesnotmeetthetermsoftheagreement,orfailsperform atall.

Further,ifonepartyfailstoperform whiletheotherpartyfulfillstheirobligations,the

performingpartyisentitledtolegalremediesforbreachofcontract.

Therearefourmaintypesofcontractbreaches:

 MinorBreach: 



A minorbreachofcontract occurswhenapartyfailstoperform apartofthe

contract,butdoesnotviolatethewholecontract.Tobeconsideredaminor

breach,theinfractionmustbesononessentialthatallpartiesinvolvedcan

otherwise fulfillany remaining contractualobligations.A minorbreach is

sometimesreferredtoasanimpartialbreach;

 MaterialBreach: A materialbreachofcontract isabreachthatissosubstantial,

itseriouslyimpairsthecontractasawhole;additionally,thepurposeofthe

agreementmustbe rendered completely defeated by the breach.This is

sometimesreferredtoasatotalbreach.Itallowsfortheperformingpartyto

disregardtheircontractualobligations,andtogotocourtinordertocollect

damagesfrom thebreachingparty;

 FundamentalBreach:Afundamentalbreachofcontractisessentiallythesame

asamaterialbreach,inthatthenon-breachingpartyisallowedtoterminatethe

contractandseekdamagesintheeventofabreach.Thedifferenceisthata

fundamentalbreachisconsideredtobemuchmoreegregiousthanamaterial

breach;and

 AnticipatoryBreach: Ananticipatorybreachoccurswhenonepartyletstheother

partyknow,eitherverballyorinwritingthattheywillnotbeabletofulfillthe

termsofthecontract.Theotherpartyisthenabletoimmediatelyclaim abreach

ofcontractandpursuearemedy,suchaspayment.Anticipatorybreachmayalso

bereferredtoas anticipatoryrepudiation.

Thetypesoflegalremediesavailableforbreachofcontractdependlargelyonthe

severityofthebreach.Generally,damagesawardedarecategorizedintofourgroups:

 Suitforrescission

 Suitfordamages

 Suitforspecificperformances

 Suitforinjunction



 Suitforquantum meruit

 SUITFORDAMAGES

 Unliketheequitableremediesofspecificperformanceandinjunctiondamagesfor

lossinabreachofcontractclaim areavailableasofright.

 Aninnocentpartymayclaim damagesfrom thepartyinbreachinrespectofall

breachesofcontract.Thedamagesmaybenominalorsubstantial.Nominal

damagesareawardedwheretheinnocentpartyhassufferednolossasaresult

oftheother’sbreachandsubstantialdamagesareawardedasmonetary

compensationforlosssufferedasaresultoftheotherparty’sbreach.

 Foraninnocentpartytoobtainsubstantialdamageshemustshowthathehas

sufferedlossasaresultofthebreach(remoteness)andtheamountofhisloss

(measure).Itisuptothepartyinbreachtoarguethattheinnocentpartyhas

failedtomitigatehisloss.

 Monetarydamages.

 Thepartywhobreachedthecontractcanbeheldresponsibleforthelosses

causedbythebreach. Bothgeneralorexpectationdamagesandconsequential

damagescanresultfrom abreachofacontract. Generalorexpectationdamages

refertothelossdirectlycausedbythebreach.Consequentialdamagesreferto

lossesthatoccurredbecauseofthebreachbutthatwereanindirectcause. For

example,ifyou contractedandpaidforamachinetobedeliveredanditnever

came,thegenerallosseswouldincludethevalueofthemoneyyoupaidforthe

machine.Theconsequentiallossescouldincludethelossofbusinesscausedby

thefactyoudidnothavethemachineyouneededtodoyourwork.

 Liquidationdamages. 

Sometimes,itisverydifficulttodeterminehowmuchapersonwasdamagedbya

breachofcontract.Toaddressthisproblem,somecontractscontainliquidateddamage



clauses.Essentially,theseclausesspecifythatthenon-breachingpartywillbeawarded

aspecificamountofmoneyintheeventabreachoccurs.Theseclauseswillbeupheld

aslongastheyarefair.

 SUITFORSPECIFICPERFORMANCES.

Thisisanequitableremedygrantedatthecourt’sdiscretion.

Specificperformanceisadecreebythecourttocompelaparttoperform his

contractualobligations.Itisusuallyonlyorderedwheredamagesarenotan

adequateremedy(forexamplewherethesubjectmatterofthecontractisuniquefor

example,Chinesevasesin FalckevGray ([1859]4Drew651)butnotifareplacement

ofthesubjectmattercouldbeobtainedevenafteralongdelay(Societedes

IndustriesMetallurgiquesSAvBronxEngineeringCoLtd[1975]1LloydsRep465).

Itisageneralrulethatspecificperformancewillnotborderedifthecontract

requiresperformanceorconstantsupervisionoveraperiodoftimeandthe

obligationsinthecontractarenotclearlydefined.Forexample,specific

performanceofacovenanttokeepashopopenduringnormalbusinesshourswas

refusedbytheHouseofLordsin Co-opInsurancevArgyllStores ([1997]3AllER297

onthegroundsthatenforcementofacovenanttocarryonabusinesswouldrequire

constantsupervisionofthecourtswiththecourtresortingtocriminalpunishment

forcontemptofcourtiftheorderwasnotcompliedwith.However,arecentcase

hasreversedthisruleinrelationtoatenant'srepaircovenants(RainbowEstates

LimitedvTokenholdLimitedandanother[1998]NewPropertyCases33). 

Insomecases,theappropriateremedyforabreachofcontractistocorrectthe

breachbyforcingthebreachingpartytocompletethetermsoftheagreement.

Specific performance is an appropriate remedy in situations where monetary

damagescouldnotpossiblymakethenon-breachingpartywholeforthelosses.For

example,iftherewasacontractcreatedforabuyertopurchaseaveryrarepieceof



art,thebuyercouldnotsimplyfindtheartelsewhere.Theonlyremedythatwould

helpthebuyerinthiscircumstanceisforthecourttorequirethesaletogothrough

sothebuyergottheuniqueone-of-a-kindpaintingthathecontractedfor.

 SUITFORRESCISSION.

Rescission allows the non-breaching party to essentially be released from

performanceobligations.Recessionisaremedyforabreachofcontractbecauseit

makesclearthatthepartyisrelievedofhisdutiesduetothefailureoftheotherparty

toperform.Whereconsenttoanagreementiscausedbycoercion,fraudormistake

ormisrepresentation,theagreementisacontractvoidableattheoptionoftheparty

whoseconsentwassocaused.Ontheotherhandwhereboththepartiestoan

agreementareunderamistakeoffactessentialtotheagreement,theagreementis

void.

SUITFORINJUNCTION

Likespecificperformance,aninjunctionisanequitableremedyandthereforeonly

grantedatthediscretionofthecourt.Itisawardedincircumstanceswheredamages

wouldnotbeanadequateremedytocompensatetheclaimantbecausetheclaimant

needstorestrainthedefendantfrom startingorcontinuingabreachofanegative

contractualundertaking(prohibitoryinjunction)orneedstocompelperformanceofa

positivecontractualobligation(mandatoryinjunction).

Inexercisingitsdiscretionthecourtwillconsiderthesamefactorsasaboveforspecific

performanceandwillusethebalanceofconveniencetest(weighingthebenefittothe

injuredpartyandthedetrimenttotheotherparty).Aninjunctionwillnotbegrantedifits

effectwouldbetocompelapartytodosomethingwhichhecouldnothavebeen

orderedtodobyadecreeofspecificperformance(LumleyvWagner[1852]1DM &

G604).

Inurgentcasesaplaintiffmaybeabletoobtainaninterim injunctiontorestrainanact.

Specialtypesofinjunctionmaybegrantedtopreservepropertyandassetspendingtrial.



SUITFORQUANTUM MERUIT

Quantum meruitliterallytranslatesto“asmuchisearned”.Attimeswhenonepartyofthe

contractispreventedfrom finishinghisperformanceofthecontractbytheotherparty,he

canclaim quantum meruit.Sohemustbepaidareasonableremunerationforthepartof

thecontracthehasalreadyperformed.Thiscouldbetheremunerationoftheserviceshe

hasprovidedorthevalueoftheworkhehasalreadydone.


