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ANSWER

1). Limpingmarriageisasituationwhereforeigndecreethathavebeenrecognizedin

theforum,apartycanvalidlycontractanothermarriagethere.Ontheotherhandwhere

thedecreeasnotrecognizedthemarriageisviewassubsistingandneitherpartyhas

thecapacitytocontractanothermarriageinthatcountry.

Thisphenomenonasbeendescribeas"thescandalwhicharisewhenamanand

wifeareheldtobemanandwifeinonecountryandstrangerinanother"Wilsonv

Wilson.InthecaseofPadolecchiavPadolecchiathehusbandwasdomciledinItaly,he

gotmarriedtherein1943butlaterobtainedadivorceinMexico.Thedecreewasnot

recognizeinItaly.HehoweverproceedtocontractanothermarriageinEngland.He

laterpetitionedfornullitydecreewithregardstothesecondmarriageontheground

thathewasstillmarriedasthelawofdivorcemadeinMexicowasnotrecognizedinhis

domiciled.Thecourtheldthathelacksthecapacitytocontractthesecondmarriageas

hisfirstmarriageissubsisting.

Inordertoavoidthisproblem,theHouseofLordsinthecaseofIndykavIndyka

cameupwiththetestof'realandsubstantialconnection'.Thus,foraforeigndecreeto

berecognized,thepartieswereonlyshowa'realandsubstantialconnection'withthe

foreigncountryinquestionandthestrictrulesofthedomicilewererelaxed.

2).EversincethedecisioninHydev.Hyde2(nowmorethanacenturyold)Englishand

AustralianCourtshavedeclinedtograntmatrimonialreliefinrespectofapolygamous



marriage.Whenisamarriagepolygamous?Untilrecentlyitwasgenerallythoughtthat

thenatureorcharacterofamarriageisimmutablydeterminedbythelawoftheplaceof

~elebration.~Inrecentyearsithasbeenconcededthatthecharacterofamarriagemay

bechangedfrom polygamoustomonogamous.Incaseswheresuchamutationwas

recognisedasinCheniv.Chenithechangewasinaccordancewiththelawoftheplace

ofcelebrationitself.

HisLordshipconsideredHydev.Hyde.Ifmonogamouscharactercanbeimpressed

uponapotentiallypolygamousmarriage,onwhatbasismaythatdecisionbeexplained?

InthatcasethehusbandhadacquiredanEnglishdomicilebeforehiswifemarrieda

secondtimeandallegedlycommittedadulterybydoingso.Hehadalsochangedhis

religion.TheanswergivenbyCumming-Bruce,J.wasthattheimportanceofthe

conceptofdomicileinrelationtothecapacitytomarrywasatthetimeonly"dimly

appreciated".

Inrecentyearsarulehasdevelopedthatmonogamouscharactermaybeimpressed

uponapolygamousmarriagebyachangeinthecircumstancessurroundingthe

marriage.AnexampleisCheniv.Cheni.Inthatcasethespousesweremarried

accordingtoJewishritesinEgyptwheretheyweredomiciled.ByEgyptianlawthe

religiouslawofthepartiesdeterminedthevalidityofthemarriage.ByJewishlawif

therewasfailureofoffspringoftheunionwithinacertainperiodthehusbandcould

takeanotherwifewithoutformallydivorcingthefirst.Ontheotherhand,thebirthofa

childwithinthatperiodmadethemarriagemonogamousforallpurposes.Achildwasin

factborntothepartieswholatercametoEnglandwheretheyweredomiciledatthe

dateofproceedingsbythewifeforadecreeofnullityonthegroundofconsanguinity.

ThehusbandarguedthattheEnglishCourthadnojurisdictiontograntthedecree

becausethemarriagewaspotentiallypolygamous.TheCourt(SirJocelynSimon,P.)

heldthatthebirthofthechildrenderedthemarriagemonogamousandthattheproper

timetoconsiderthecharacterofthemarriagewasthedateofproceedings.Thelearned

judgecitedtwoinstancesinwhichapotentiallypolygamousunionmayassumethe



characteristicsofamonogamousmarriage:Twospousesmaycontractavalid

polygamousunionandsubsequentlyjoinamonogamoussect,orgothroughasecond

ceremonyinaplacewheremonogamyisthelaw.Again,amarriageinitsinception

potentiallypolygamousthoughinfactmonogamousmayberenderedmonogamousfor

alltimebylegislativeactionproscribingpolygamy.15Itisclearthatthelearnedjudge

didnotinvoketheprinciplelaterreliedonbyGumming-Bruce,J.inAliv.Aliwhichwas

equallyavailableinCheniv.Cheni,namely,thatbythetimetheproceedingswere

commencedthepartieshadacquiredanEnglishdomicile.

ButSirJocelynSimon,P.didhintthatthenatureofamarriagemightbealteredby

changeofdomicile.HisLordshipstatedthat"therearenomarriageswhicharenot

potentiallypolygamous,inthesensethattheymayberenderedsobyachangeof

domicileandreligiononthepartofthespouses",andconverselyitmaybeexpected

thatspouseswhomarrypolygamouslymight"bypersonalvolitionoractofstate"

changetheiruniontoamonogamoustype.
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