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INTRODUCTION

Thiswriterwillexaminethegeneralunderstandingofeconomictortsandpassingoffas

aform ofit.

EconomicTort:Economictortsgivestheprotectionforanindividualbusinessfrom

certainbehaviors’whichisconsideredbythelawtobewrongandintolerant.Economic

torts,whicharealsocalledbusinesstorts,aretortsthatprovidethecommonlawrules

on liability which arises outofbusiness transactions such as interference with

economicorbusinessrelationshipsand arelikelyto involvepureeconomicloss.

Economictortrecognizesthepersonalintegrityorpropertyofone’sbusiness.An

Economictortisatortthatprotectsthecurrenteconomiccircumstancesofaclientor

ofa business ithelps the finances ofsuch business and prevents fraudulent

misrepresentationofaperson’sbusinessfrom runningintofinancialcrisis.Economic

tortsthereforeprotectpeoplefrom interferencewiththeirtradeorbusiness.Inthecase

ofmogulSteamshipcoltdvMcGregor,Gow&CO11theplaintiffsarguedtheyhadbeen

drivenfrom theChineseteamarketbyashippingconferencethathadactedtogetherto

underpricethem.Butthiscartelwasruledlawfulandnothingmorethanawarof

competitionwagedintheinterestoftheirowntrade.Economictortsinclude

1.Passingoff

2.Breachofintellectualpropertyrightssuchasbreachofcopyright,patents

trademarksandothermerchandisemarks.

3.Conspiracy

4.Injuriousfalsehood/maliciousfalsehood

1
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5.Interferencewithcontracts

PASSINGOFF:Theeconomictortsofpassingoffiscommittedwheninacompetitive

businessenvironment,apersonadverselyaffectstheplaintiffsbusinessinterestby

marketinghisgodsasthatoftheplaintiffsbusiness.2Thetortofpassingoffrecognizes

andprotectstheproprietaryrightinbusiness.Passingoffisdescribedasanunfair

competition bymisrepresentation orliterallyspeaking the cause ofconfusion or

deception.Generally,anactionofpassingoffariseswherethedeceptionsismadein

thecourseoftradewhichcouldleadtoconfusionamongstcustomers.Passingoffis

theactoraninstanceoffalselyrepresentingonesownproductasthatofanotherinan

attempttodeceivepotentialbuyers3.Passingoffisactionableintortunderthelawof

unfaircompetition.TheDuhaimelegaldictionarydefinespassingoffasmakingsome

falserepresentationlikelytoinduceapersontobelievethatthegoodsorservicesare

thoseofanother.

Anactionforpassingoffisacommonlawremedyandtheclaimantneednotestablish

titleforsamebutmustshowthatthegoods/servicehaveadistinctivefeatures.Wecan

thereforesaythatpassingoffisacommonlawandstatutoryremedyinNigeriaasitis

statutorilysupportedbySection3oftheTrademarksAct4whichprovidesthat

‘Nopersonshallbeentitledtoinstituteanyproceedingtoprevent

Ortorecoverdamagesfortheinfringementofanunregisteredtrade

markbut

nothinginthisactshallbetakentoaffectrightsofactionagainstany

person

forpassingoffgoodsasthegoodsofanotherpersonortheremedies

in

respectthereof.’

2
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Theaboveconnotesthatapassingoffactioninstitutedwhenamarkisnotregisteredis

bothsupportedbycommonlaw andstatutorilyandstatutorilybackedup,thusgiving

effecttothelegalmaxim “thereisnolawwithoutaremedy”.

InthecaseofTreborNigerialimitedvAssociatedIndustrieslimited5,TreborNigeria

limited the makers ofTreborpeppermintbroughtan action againstassociated

industrieslimitedthemakersofMintasupermintclaimingthatthewrapperusedto

packagetheproductbythedefendantwassimilartothatoftheplaintiffandthatthey

wereguiltyofpassingofftheirproductslikethatofthedefendant.Thedefendantraised

dissimilaritiesinthetwoproductsasadefensetotheaction,thejudgehoweverfound

thedefendantliableforpassingofftheirproductsasthatoftheplaintiff.

However,thereasoningandopinionofNnamaniJ.S.C,UwaisJ.S.Cthechiefjusticeof

NigeriaatthetimeandMohammedJ.S.C inthe2003caseofAymanEnterprises

Limited V AkumaIndustriesLimited &Ors6 wasthat,apassing offactionforan

unregisteredtrademarkshouldnotbeinstitutedinthefederalhighcourtbutastate

highcourtastherightofactioninapassingoffdidnotarisefrom theinfringementof

anyfederalenactmentandsomayonlybeacommonlawrightbutthatthefederalhigh

courthasjurisdictionoverpassingoffclaim arisingfrom theinfringementofatrade

markonlyifthetrademarkallegedlyinfringedwasregistered.Alsointhedictum of

SANYAOLUJ.inAymanEnterprisesLimitedVAkumaIndustriesLlimited&Orsitwas

held that“therightsupon passing offaccrueto onewho can show goodwillor

reputationlinkedtohismarkandthatmisrepresentationanddamageusuallyflowfrom

afindingofanassaultontheplaintiffgoodwill”.

AproperillustrationforthisisthatwhentheunlawfulactofpassingoffoccurswhenX

misrepresentsthathisgoodsorservicesarethesameasY’s.Tobesuccessfulina

passingoffclaim,Ymustshowthat(1)hehasareputationinthegoodsorservices,(2)

thatXhasmisrepresentedtothepublicthatit’sgoodsorservicesarethesameashis

5(1972)NNLR60
Trebor(Nig)Ltdv.AssociatedIndustriesLtd
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andthat(3)duetothismisrepresentation,Yhassuffereddamages.Thetortofpassing

offisembeddedintheworldofcommerce.

ELEMENTSOFPASSINGOFF

ThethreefundamentalelementsofpassingoffareReputation,Misrepresentationand

Damagetogoodwill.Thesethreeelementsarealsoknownasclassicaltrinity,as

restatedbytheHouseofLordsinthecaseRECKITT&COLMANLTDVBORDENINC7.It

wasstatedinthiscasethatinasuitforpassingofftheplaintiffmustestablishfirstly,

goodwillorreputationattachedtohisgoodsorservices.Secondlyhemustprovea

misrepresentationbythedefendanttothepublici.e.leadingorlikelytoleadthepublic

tobelievethatthegoodsandservicesofferedbyhim arethatoftheplaintiff.Etc.

THERELEVANCEOFPASSINGOFFASAFORM OFECONOMICTORTSIN

THE21STCENTURYNIGERIA

Therelevanceofanactionforpassingoffinthe21stcenturytodaywillbeexplained

accordingly.It’srelevancecanbesaidtopreventonetradefrom damagingorexploiting

thegoodwillandreputationbuiltupbyanother.Theprincipleisthatnomanisentitled

torepresenthisgoodsorbusinessasthatofanother.Therelevanceofpassingoff

actionscanbesaidtostrengthentodefendthegoodwillandreputationofbusinesses.

Itsrootsareinanagewhencustomerspatronizedlocalspecialtyshops.Inthe21st

centurytodayit’s operates in a world ofecommerce operating across national

boundaries.Therelevanceofthelawofpassingoffcannotbeoveremphasizedasitis

seenasawaytopreventonepersonfrom misrepresentinghisorhergoodsorservices

asbeingthegoodsandservicesoftheclaimantanditisrelevantbecauseitprevents

7
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onepersonfrom holdingouthisorhergoodsorservicesashavingsomeassociation

withtheplaintiffwhenitisnottrue.InNigeriapassingoffcanbesaidtobeusefulto

assertattheoutsetthat,thepreeminenceofthetortofpassingofistheprotectiono

bothconsumersandthebusinessconcernoftheclaimantfrom theactivityofthe

offendingtraderfrom theeffectofconfusiononthegoodwillintrade.InNigeria,as

elsewherethemajorpurposeunderlyingthetortofpassingoffistheprotectionofan

establishedtradegoodwillalreadyacquiredbyatrademarkortradename.

Finally,itisclearthatinNigeriaduetolackofadequatecodificationoftheprinciples

relatingtopassingoffthecommonlaw provisiononpassingoffarewiderthanthe

protectionendowedunderthetrademarkact.
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