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Economictortsofferprotectionforaperson’stradeorbusinessfrom actsthatare

consideredunacceptablebythelaw.Itisaknownfactthatbusinessesneedtocompete

againsteachothertoexist,buteconomictortaimsatprotectingsuchbusinessesfrom

actsofunacceptableinterference.Economictortsimposefinanciallossesandinjury.They

occurineconomic,commercialorbusinesssectorsoflife.Economictortsinclude:

a)Passingoff

b)Breachofintellectualpropertyrightsuchascopyrights,patentsetc.

c)Injuriousfalsehoodormaliciousfalsehood

d)Interferencewithcontracts

e)Conspiracytointerferei.e.civilconspiracy.

Theaforementionedtortsprotectaperson’s“businessinterest”from unlawful

interference.Damagesforbreachofcontractareputinplacetoputtheclaimantina

positiontheywouldhavebeeninifthecontracthadbeenperformed.

PASSINGOFF.

Passingoffisawrong,itisacommonlawtortthatprotectsthegoodwillofatraderfrom

misrepresentation.Passingoffoccurswhensomeonedeliberatelyorunintentionally

passesoftheirgoodsorservicesasthosebelongingtoanotherparty.Thisactionof

misrepresentationoftendamagesgoodwillofapersonorbusiness,causingfinancialor

reputationaldamage.Misleadingthepublicintobelievingfalselythat,thebrandbeing

projectedisthesameasawell-knownbrandispassingoff.

Theessenceofpassingoffisthesellingofgoodsorthecarryingonofabusinessin

suchamannerastomisleadthepublicintobelievingthatthedefendant’sproductor

businessisthatoftheplaintiff.Thistortwasdesignedtoprotecttradersagainstsuch

formsofunfaircompetitionwhichconsistsinacquiringforoneself,bymeansof



misleadingdevices,thebenefitofthereputationalreadyachievedbyrivaltraders.1The

basicunderlyingprinciplesofthetortofpassingoffwhichcloselyresemblethe

protectionaccordedtoTrademarkLaws2haslongbeenstatedtobethat,“amanisnot

tosellhisowngoodsunderthepretencethattheyarethegoodsofanotherman3”.It

washeldinN.RDongrev.WhirlpoolCorporation4that‘amanmaynotsellhisown

goodsunderthepretencethattheyarethegoodsofanotherman’.Thisfundamental

rulewasalsoreiteratedbyLORDKINGSDOWNinLeatherClothCov.AmericanLeather

ClothCo5.wherehestatedthat‘onemanhasnorighttoputoffhisgoodsforsaleas

thegoodsofarivaltrader’.Reckitt&ColmanProductsLtd.v.BordenInc.6.ispopularly

knownastheJifLemoncase.Thejudgmentinthiscasefinallyformulatedthreebasic

principlesofthetortofpassingoff.Theplaintiffwasamanufactureroflemonjuiceand,

since1956,hadbeensellingsuchjuiceunderthename“Jif”inplasticcontainers

resemblingreallemons.Thedefendant’sproduct,manufacturedin1985-86marketed

threedifferentkindsoflemonjuiceincontainersprecariouslysimilartothoseofthe

plaintiffs’,theonlydifferencebeingadifferentlycoloredcoverandadifferentbrand

name,“ReaLemon”.Theplaintiffs’broughtanactionforpassingoffandwere

successful,withboththeCourtofAppealandtheHouseofLordsupholdingthe

decision.WaltonJ.,observedthatacarefulshoppermightbeabletodistinguish

betweenthedifferentbrands,but,toquotehim;“theslightestperadventurethatthe

effectoftheintroductionofanyofthedefendant’slemonsontothemarketwouldbe

boundtoresultinmanyhousewivespurchasingthem inthebeliefthattheywere

purchasingthewell-knownandlikedJifbrand”.Thefactthatthebrand“Jif”was

identifiedbytheshapeofitscontainerandnotbyitslabelprovidedtheultimate

evidence.

Classifyingactsunderthistortaimsattoprotecttherightofpropertythatexistsin

goodwill(goodwillbeingthepartofbusinessvalueoverandabovethevalueof

1Salmondop.cit.para149.
2TrademarkAct1994(Unitedkingdom)andTrademarkActCapT.13LFN,2004
3Perryv.Truefitt(1842)6Beav66,49ER749.
4[1996]PTC(16)583(SC).
5[1865]11HLCas523,1865EngR199,186511HLC523,186511ER1435.
6[1990]1AllE.R.873



identifiablebusinessassets).Thetortofpassingcoversthosecaseswhereonetrader

falselymisrepresentshisgoodsasthoseofanothertrader/brand,whichhasagood

reputationorgoodwillinthemarketandthusleadingtodamaginghisgoodwill.

Apartfrom straightpassingoff,otherformsinclude;

a)Extendedpassingoff–whereamisrepresentationastotheparticularqualityof

productorservicecausesharm toanother’sgoodwill.InthecaseofDiageoNorth

AmericaInc.vIntercontinentalBrands(ICB)Ltd7,wherethedefendantmarketeda

drinknamed“Vodkat”,whichwasactuallynotvodka,butthemarketingdidnot

actuallymakeitclearthatitwasn’tso.Theplaintiffswerethebiggest

manufacturersofvodkaandtheyfiledasuitagainstthedefendantsforpassingoff

anditwasheldso.

b)Reversepassingoff–whereatradermarketsanother’sbusiness’goodsor

servicesasbeinghisown.

ELEMENTSOFPASSINGOFF.

Foraclaim inpassingofftosucceed,thefollowingrequirementsmustbeestablished

a)GOODWILL;theplaintiffmustprovethatheownsareputationinthemarkthatthe

publicassociateswithhisspecificproductorservice.

b)MISREPRESENTATION;theplaintiffmustestablishthatthetraderhascaused

confusionanddeceivedormisledcustomersintobelievingthattheirgoodsand

servicesactuallybelongtohim i.e.theplaintiff.8

c)DAMAGE;theplaintiffmustalsoprovethatthemisrepresentationdamagedoris

likelytodamagehisgoodwill,orcauseactual/foreseeablefinancialorreputational

loss.

REMEDIES.

7[2010]EWCH17Ch
8MichaelCarter,‘Howtoprove“PassingOff”,(Mondaq13December2017)



a)Aninjunctiontopreventthebusinessfrom continuinguseoftheplaintiff’s

trademarkorgoodwill

b)Destroyingoftheinfringinggoods

c)Damages9

DEFENCES.

Thedefendantmayarguethat;

a)Themarkinquestionisnotdistinctive

b)Themarkisgeneric

c)Theyhaveusedcarefullyandhonestlytheirownname

d)Thattheplaintiffhasnogoodwillinmark

e)Consent

f) Theplaintiffcannotdemonstratedamageorloss.

RELEVANCEOFPASSINGOFFININ21stCENTURYNIGERIA.Passingoffisarelatively

hugeproblem inNigeriatodayespeciallywheregoodsonstoreshelvesarenotproperly

labelled.Sincetheaim ofeconomictortsistoprotectpeoplefrom interferencewiththeir

trade,thetortofpassingoffequallyaimsatprotectingtradersfrom unfaircompetition.

ThetortofpassingofgohandinhandwithtrademarkinfringementinNigeriaandvirtually

aroundtheworld.ThereforethetortofpassingoffhasahugeimpactinmodernNigeria.In

Nigeria,the‘Informal’Protectionofrightsbythetortofpassingoffcloselyresemblesthe

formalrightscreatedbytrademarklaw.InNigeria,aselsewhere,themajorpurpose

underlyingthetortofpassingoffistheprotectionofanestablishedtradegoodwillalready

acquiredbyatradename.Weliveinasocietywherevariouswell-knownbrandshavebeen

passedoffbytraders.Severalcaseshavebeenbroughtbeforethecourtonpassingoff,

9T&ALegal,‘Nigeria;AnAppraisalofPassingoffActionsunderNigerianLaw’(Mondaq5June2018)
www.mondaq.com/Nigeria/x/714160/Trademark/An+Appraisal+of+Passing+Off+Actions+under+Nigeria
n+lawaccessedon20September2019.



thisgoestoshowthatthiscivilwrongiswidespread.ForinstanceinthecaseofTrebor

NigeriaLtd.v.AssociatedIndustriesLtd10,anactionwasheldtolieinpassing-offwhere

thedefendantpackagedandmarketeditsproducttoresemblethoseoftheplaintiff.The

courtheldthatthefundamentalruleisthatonemanhasnorighttoputoffhisgoodsfor

saleasthegoodsofarivaltrader.Thecourtfurtherobservedthatthedefendant

attemptedtomanufactureandmarketaproductassimilarastothatoftheplaintiff.The

plaintiff’sactionthereforesucceeded.Thereforetherelevanceofthistortin21stcentury

Nigeriaisessentiallytoprovidebusinessowners/traderswithsolutionswheretheir

brandshavebeenpassedoffbyrivaltraders.
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