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NAME:OBADAREVICTORIA

MATRICNO:16/LAW01/141

LEVEL:400

COURSE:CONFLICTOFLAWS

ASSIGNMENT:

1.Explaintheterm "limpingmarriage".Identifytheways,at

commonlaw,bywhichtheincidenceoflimpingmarriage

havebeenreduced.

2.Explainsuccinctly,MutationorConversionofMarriage

inConflictofLaws.
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LIMPINGMARRIAGE

Theissueofrecognitionofforeigndecreeiscloselyrelatedtothatofcapacityto

marry.Thisisbecausewhereaforeigndecreehasbeenrecognizedinaforum;aparty

canvalidlycontractanothermarriagethere.Ontheotherhandwherethedecreehasnot

beenrecognized,themarriageisviewedassubstitutingandneitherpartyhascapacity

tocontractanothermarriageinthatcountry.Aspeopleliveincreasinglymobilelives,the

conflictoflawsanditschoiceoflawrulesarehighlyrelevanttodetermine:

 Thecircumstancesinwhichpeoplemayobtaindivorcesinstatesinwhichthey

havenopermanentorhabitualresidence;and

 Whenonestatewillrecognizeandenforceadivorcegrantedinanotherstate

Asituationwheretheforum courtdoesnotrecognizethedecreeofannulmentor

dissolution,whereasitisrecognizedintheforeigncountrywhereitwasgranted,creates

whathasbeenreferredtoasaLIMPINGMARRIAGE.Thephenomenonhasbeen

describedasthescandalwhichariseswhenamanandawomanareheldtobeman

andwifeinonecountryandstrangersinanother.

Avoiding“limpingmarriages”whereverpossible,thereshouldbeinternationaluniformity

indefiningaperson'smaritalstatussothatpeoplewillnotbetreatedasmarriedunder

thelawofonestate,butnotmarriedunderthelawofanother.

InIdykavIdykathecourtwasaskedwhether,andifsowhen,itshouldrecognizea

decreeofdivorcegrantedinaforeignjurisdiction.

DiplockLJsaid:‘Itis,Iapprehend,awell-establishedprincipleofpublicpolicyapplied

byEnglishCourtsthatsofarasitapplieswithintheirparttoensure,thestatusofa

personasmarriedorsingleshouldbethesameineverycountrywhichhevisits,thatis,

thatthereshouldnotbe‘limpingmarriages’;andifmarriagesaretobedissolubleatall,

thisinvolvesdecidingwhatcourtsweshouldrecognizeashavingjurisdictionto

dissolvethem.’

‘Itfollows,therefore,thattotheextentthattheinhibitionisremovedbytheextensionof

thejurisdictionoftheEnglishCourtsthemselvestodecreedissolutionofmarriages,the

publicpolicyrequiresEnglishCourtstorecognizetheeffectivenessofdecreesof

dissolutionofmarriagespronouncedbyCourtsinexercisingtheirjurisdictionin

circumstanceswhichmutatismutandiswouldentitleanEnglishCourttoexerciseits
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extendedjurisdictiontodissolveamarriage.’

Inordertoavoidthisproblem,theHouseofLordsinthecaseofIndykav.Indyka

cameupwithatestof'REAL'and'SUBSTANTIAL'connection.Thusforaforeigndecree

toberecognizedthepartieswereonlyrequiredtoshowarealandsubstantial

connectionwiththeforeigncountryinquestionandthestrictrulesondomicilewere

relaxed.

THEMUTATIONANDCONVERSIONOFMARRIAGEINCONFLICTOFLAWS

EversincethedecisioninHydev.Hyde(nowmorethanacenturyold)EnglishCourts

havedeclinedtograntmatrimonialreliefinrespectofapolygamousmarriage.The

underlyingreasonfortheruleinHydev.Hydeistheviewthatourmatrimoniallawis

designedtodealonlywithmonogamousmarriagesandthatpolygamousmarriages

cannotfitintoourexistingmatrimonialsystem.Thisviewhasbeenfollowed

consistently.“Ithasevenbeensaidthattoapplyourmatrimoniallawtoapolygamous

marriage,eventhoughtherewasinfactonlyonewife,would‘‘beattendedbymany

obviousinmngruitiesanddifficulties.

Untilrecentlyitwasgenerallythoughtthatthenatureorcharacterofamarriageis

immutablydeterminedbythelawoftheplaceofcelebration.Ithasalsobeenconceded

thatthecharacterofamarriagemaybechangedfrom polygamoustomonogamous.A

potentiallypolygamousmarriagemaybecomemonogamousbyreasonofsubsequent

eventsforinstancewherepartieschangetheirreligionfrom onewhichpermits

polygamytooneWhichdoesnotasinthecaseofParkashov.Singhorwherethe

partieshavinggonethroughapolygamousform ofmarriageinacountrywhoselaw

permitspolygamy,subsequentlygothroughamonogamousMARRIAGES.

IntheleadingcaseofChenivChenionconversionofapotentiallypolygamousmarriage

intoamonogamousmarriage.SirJocelynSimonPremarked

“TwospousesmaycontractavalidpolygamousUnionandsubsequentlyjoina

monogamoussectorgothroughasecondceremonyinaplacewheremonogamyisthe

law.Againamarriageatitsinceptionpotentiallypolygamousmayberendered

monogamousforalltimebylegislativeactionprescribingpolygamy"

InAliv.AliCummingBruceJheldthatbychanginghisdomicilefrom IndiantoEngland,

anIndianMuslim hadconvertedhismarriagefrom apotentiallypolygamousoneintoa

monogamousone.ThelearnedJudgeopinedthatsincethehusbandhadmadeEngland
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hiscountryofdomicilehehadsubjectedhimselftomonogamyaslexdomicilliandhad

thusconvertedhispotentiallypolygamousmarriagetoamonogamousone.

Thechangeinnatureofamarriagefrom polygamoustomonogamousinvolves

somepracticaldifficulties.ThejudgeinAliv.Aliheldthathehadnojurisdictionto

dissolvethemarriageonanygroundwhicharosebeforethemarriagebecame

monogamousbytheacquisitionofanEnglishdomicile,whichhappenedinthemiddle

of1961.Becauseofthis,thehusband'spetitionfordivorceonthegroundofdesertion

wasdismissed,sincethedesertionhadcommencedatatimewhenthemarriagewas

potentiallypolygamousandlessthanthreeyearshadelapsedbetweenthedateof

conversionofthepolygamousmarriageintoamonogamousmarriageandthedate

whenthepetitionwaspresented;thewife'scross-petitionfordivorceforcrueltywas

dismissed,becausethecrueltyoccurredbeforethedateofconversion;butthewife's

cross-petitionfordivorceforadulterywasgranted,becausetheadulterytookplace

afterthemarriagehadbecomemonogamousbyvirtueofthechangeofdomicile.Itis

obviousthatacourtisnotinapositiontodojusticetomarriedpersonsifithastoshut

itseyestoasubstantialpartoftheirmarriedhistory.Thepositionwillbeequally

anomalousundertheDivorceReform Act1969:evenifthemarriagehasinfactbroken

downirretrievablypresumablythecourtwillnotbeabletograntadecreeonthisground

ifthefactswhichmustbeprovedbythepetitionerundersection2(1)occurredatatime

whenthemarriagewaspotentiallypolygamous

Aliv.Aliraisesanumberofquestions.

1.Whetheralawotherthanthelawoftheplaceofcelebrationcanalterthe

characterofthemarriage.

InAliv.Ali,thelawofasubsequentlyacquireddomicilewasheldtoberelevantin

decidingthenatureofamarriageatthetimeofdivorceproceedingsandindisplacing

theeffectofthelexilocicelebrationisrule.AlsoInParkashov.Singh,itwasstated

therethatachangeinthelocicelebrationiswhichcouldnothavebeeninthe

contemplationofthepartiesatthetimeofthemarriage,washeldtoaffectthenatureof

thatmarriage.

2.Anintentiononthepartofthehusbandalonesufficienttoalterthecharacter

ofaunionbychangeofdomicile?Ormustthechangebetheresultofsome

bilateraldecisionbeforeachangewillberecognizedaseffected?

ItisimplicitinhisLordship'sreasoninginAliv.Alithatintentiononthepartofthe

husbandalonetoacquireadomicilemaybesufficienttoalterthenatureoftheunion.
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Conclusions

Itisrespectfullysubmittedthatthefollowingconclusionsmaybedrawnfrom Aliv.Ali

theconceptofchangeofdomicileaffectingthestatusofpartiestoamarriageissimply

oneexampleofthegeneralprinciplethatthenatureofamarriagemaybealteredby

changeofcircumstances.Otherexamplesarechangebyreligiousconversionto

monogamousfaithandbyactofstateproscribingpolygamy.


