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ASSIGNMENT 
Discuss the relevance of passing off as a form of Economic Tort in the 21st century Nigeria.

WHAT IS PASSING OFF 
Attempts to define 'passing off' has been, at times, confusing in that, 'this is not a branch of the law in which reference to other cases is of any real assistance except analogically',' hence its development, is based on a case by case basis and different factual situations have led to an expansion of the law.' Passing off is defined as a misrepresentation in the course of trade by one trader which damages the goodwill of another. ’When it is said that something is passed off as something, it means no more than that something is falsely represented as something. The basic underlying principles of the tort of passing off which closely resemble the protection accorded to Trademark Laws’ has long been stated to be that, "a man is not to sell his own goods under the pretence that they are the goods of another man". ‘The right which is the subject matter of passing off action is the Property in business or goodwill likely to be misrepresented. This general position until recently was accepted as the modem from of passing off as was defined by Lord Parker in Spalding&Bros v. ANGamageLtd. ’where the court held that:
 ...the basis of a passing-off action being a false representation by the defendant, it must be proved in each case as a tact that the false representation was made. It may, of course, have been made in express words, but cases of express misrepresentation of this sort are rare. The more common case is where the representation is implied in the use or imitation of a mark, trade name, or get up with which the goods of another are associated in the minds of the public, or, of a particular class of the public. In such cases the point to be decided is whether, having regard to all the circumstances of the cases,the use by the defendant in connection with the goods of the mark, name, or get up in question impliedly represents such goods to be the goods of the plaintiff, or the goods of the plaintiff of particular class or quality, or, as it is sometimes put, whether the defendant's use of the mark, name, or get up is calculated to deceive. It would, however, be impossible to enumerate or classify all the possible ways in which a man may make the false representation relied on.'
The inefficiency of the Spalding case led to the development of a more classic definition of passing off where Lord Oliver endorsed Lord Diplock's definition in the 'Jif Lemon' case" that:

First the plaintiff must establish a goodwill or reputation attached to the goods or services which he supplies in the mind of the purchasing public

secondly, he must demonstrate a misrepresentation by the defendant... thirdly, he must demonstrate that the suffers or,in a quid timet action...

Lord Diplock's definition has reduced the key elements of passing off action to three key elements; goodwill, misrepresentation and damage and their classic definition has continued to be authoritative as evidenced in the dictum of Sanyaolu J., in Ayeman Enterprises v. Akuma Industries, where he held that, 'the rights upon passing off accrue to one  who can show good will or reputation linked to his mark and that misrepresentation and damage usually flow from a finding of an assault on the plaintiffs goodwill".
PASSING  OFF AND  TRADEMARK  INFRINGEMENT 
It is necessary to state that Passing off and trademarks infringement go hand in hand and are very similar in nature. Whilst, Passing off is an action on unregistered marks that have become notoriously attributable to a person or company, a trademark infringement action usually involves a registered mark. This means that a mark, brand, design, name must be registered as a trade mark before one can make a claim on trade mark infringement.
Another distinction is, whilst an action for infringement of trade mark is a statutory remedy conferred on the owner of a registered trade mark, for the enforcement of a right to use the trade mark in relation to the goods/services for which the mark has been registered; an action for Passing off is an action against the deceit on the colourable imitation of a mark adopted by a person/company in relation to goods/services which has acquired a distinctive reputation in the market and is known as belonging to or produced by that person/company only.

An action for Passing off is a common law remedy and the claimant need not establish title for same but must show that the goods/services have distinctive features.It is arguable to state that Passing off is both a common law and statutory remedy in Nigeria as it is statutorily supported by Section 3 of the Trademarks Act  which provides that:

“No person shall be entitled to institute any proceeding to prevent, or to recover damages for, the infringement of an unregistered trade mark; but nothing in this Act shall be taken to affect rights of action against any person for Passing off goods as the goods of another person or the remedies in respect thereof”.
The above connotes that a Passing off action instituted when a mark is not registered is both supported by common law and statutorily backed up, thus giving effect to the legal maxim “There is no law without a remedy”.

DECIDED CASES

A) In the case of Trebor Nigeria Limited v. Associated Industries Limited, Trebor Nigeria Limited the makers of Trebor Peppermint brought an action against Associated Industries Limited the makers of Minta Supermint claiming that the wrapper used to package the product by the Defendant was similar to that of the Plaintiff and that they were guilty of Passing off their products like that of the Defendant. The Defendants raised dissimilarities in the two products as a defence to the action, the Judge however found the Defendants liable for Passing off their products as that of the Plaintiff. In this instance Passing off occurred by the use of a package strongly similar with that of another product such as to deceive the public that they are one and the same.

B) In the case of Niger Chemists Limited and Nigeria Chemists, the Plaintiff had an established chemist business using the name “Niger Chemist” while the Defendants established the same business on the same street with the Plaintiff using the name “Nigeria Chemist”. The Plaintiff sued the Defendant claiming the name was too similar and likely to deceive the public that there was a relationship between them. The Court agreed with the Plaintiff and granted an injunction against the Defendant on the use of the name. In this instance Passing off occurred by the use of a trade name similar with that of another such as to deceive the public that there exists a business relationship between the two.

THE FUNDAMENTAL IMPORTANCE OF JURISDICTION AND PASSING OF INFRINGEMENT   PROCEEDINGS 
An action for infringement of registered trademarks should always be instituted in the Federal High Court only because the action arises in relation to a Federal enactment which is the Trade Mark Act. However, the courts have variant decisions on the jurisdiction of the courts on Passing off actions.

In Omnia (Nig.) v Dyktrade Ltd a 2007 decision, it was held that the Federal High Court has exclusive jurisdiction to hear and determine a claim for Passing off whether the claim arises from the infringement of a registered or unregistered trade mark.These divergent reasoning of learned justices have in no little measure created doubts on the courts to institute an action in Passing off nonetheless, the grundnorm proffers a lasting solution to the jurisdictional issue. The Constitution specifically makes provisions for Passing off actions as follows:
“Not with standing anything to the contrary contained in this Constitution and in addition to such other jurisdiction as may be conferred upon it by an Act of the National Assembly, the Federal High Court shall have and exercise jurisdiction to the exclusion of any other court in civil causes and matters on any Federal enactment relating to copyright, patent, designs, trademarks and Passing-off, industrial designs and merchandise marks, business names, commercial and industrial monopolies, combines and trusts, standards of goods and commodities and industrial standards”.

COMPONENTS TO PROVE PASSING OFF

Aside from the key component of deception, Justice Nnaemeka Agu, in the 1977 case of The Boots Company Limited V United Niger Imports Limited carefully listed what he considered to be the ingredients of a successful Passing off action as follows:
1. Proof that the name, mark, sign which the plaintiff claims ownership has become distinctive of his goods and is regarded by a substantial number of the public or persons involved in a trade in the relevant market as coming from a particular source;

2. That the defendants who are engaged in a common field have used a name, mark, sign so resembling to the plaintiff’s that it is likely or calculated to deceive or cause confusion in the minds of the common customer; and

3. That the use of the name, mark, sign is likely to cause or has caused injury, actual or probable to the goodwill of the plaintiff’s business.

Remedies in a Passing off action includes; (1.) Injunction (2.)Damages (3.)Delivery up for destruction of infringing goods  (4.)Anton Piller Orders: This is an order for inspection and delivery up of infringing materials in the possession or control of an infringer. Ferodo Limited & Anor. V. Ibeto Industries Limited. (5.) Account of profit.
The defences available against a claim of Passing off include the following:

1. Consent of the Plaintiff to the use of the name, mark, sign or slogan.

2. Indistinct name, mark, sign and slogan of the plaintiff.

3. That the Plaintiff’s name, mark, sign hand slogan has become generic/common place.

4. Dissimilarities in the mark of the Plaintiff and Defendant.

5. Innocent usage of the Plaintiff’s name.
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