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ABSTRACT

Thelawoftortisaproductofthecommonlaw,suchlawwasbirthedtoprovideaframeworkfor

dealingwithnegligentandintentionalactsdoneagainstaperson’slivelihood.Thatbeingsaid,

astimewenton,abranchoftortwascreated,thatbranchistaggedeconomictort.Thiswas

specificallycraftedtoaddressissuescivilissuesthatmayariseform economic(trading

relationship).TheTortofPassingofffallsunderthisambit.Thethrustofthisworkshallamong

otherthings,begearedtowardsascertainingtherelevanceofpassingofftoeconomictort.

INTRODUCTION

TheconceptofEconomicTort1isnotnewisnotnewasitisacommonlawprincipledesigned

toprovidebusinessrelationships.AstheLawofTortwasmadetoalleviatethepainsofa

plaintiffandimposeliabilityonthetortfeasor(whereheisheldliable),foranyclaim underthis

headingtosucceed,economiclossmusthaveoccasioned.Theeconomictortcanbesplitinto

twoprimarycategories;viz:

a.Procuringabreachofcontract

b.Causinglossbyunlawfulmeans.

Passingoffhappenswhensomeonedeliberatelyorunintentionallypassesofftheirgoodsor

servicesasthosebelongingtoanotherparty.Thisactionofmisrepresentationoften

damagesthegoodwillofapersonorbusiness,causingfinancialorreputationaldamage.It

wasestablishedlongbeforetrademarksbecameregisterable.Itwasoriginallyintendedto

protecttradersbyallowingthem tobringactionagainstatraderattemptingtorideoffthe

backoftheirestablishedreputation(goodwill)byusingasimilarmarkorget-upastheirown.

Howeverforanactionofpassingofftosucceedthreerequirementsmustbeestablished;

goodwill,amisrepresentationandresultingdamage.

Elementsofpassingoff

Toestablishaclaimforpassingoff,youmustmeetthreekeyrequirements:

 goodwill-youmustprovethatyouowna'reputation'inthemarkthatthepublic

1AlsoreferredtoasBusinessTorts



associateswithyourspecificproductorservice

 misrepresentation-youmustshow thatthetraderhascausedconfusionand

deceivedormisledthecustomersintobelievingthattheirgoodsandservicesare

actuallyyours

 damage-youmustprovethatthemisrepresentationdamagedorislikelytodamage

yourgoodwill,orcauseactualorforeseeablefinancialorreputationalloss

Rightsrelatingtopassingoffareestablishedgraduallywithuse.Goodwillinamarkcanbe

particularlydifficulttodefine.Reputationandgoodwillofabusinessisgenerallyconsidered

assomethingthatprovidesanidentitytoabusinessanditsgoodsorservices,and

distinguishesthemfromthoseoftheircompetitors

In1875,astatutorysystemofregisteringTrademarkswasintroduced2 anditgaveabroad

definitionofwhatconstitutesaregisterablemark.Thishasgreatlylimitedtheroleofpassing

offaseverythingwhichiscapableofbeingadistinguishingindicium forthepurposesofa

claimforpassingoff.3

Dueto therecentextended scopeoftrademarklaw byvirtueoftheNIGERIAN

TRADEMARKACT,whichincreasedwhatisregisterableasatrademark,theimportance

ofpassingoffhasbeendiminished.However,therearestillcertainthings,whichare

unregisterableastrademarks,andthereforethecommonlawtortofpassingoffisbyno

meansredundant.

Passingoff:afallbackforpotentiallyregisterablemarksthatwerenotregisteredorfailed

torenewaregistration.

Whereatraderhasbuiltupgoodwillbutfailedtoregisterapotentiallyregisterablemarkfor

whateverreasonitisstillnecessarytooffersomesortofprotectiontopreventothertrader’s

form benefittingfrom thatgoodwill.Asinthecasewheresomeonehasfailedtorenewan

alreadyregisteredtrademark.ByvirtueoftheNIGERIANTRADEMARKACTtrademark

registrationlastsforaperiodof10years,afterwhichregistrationmustberenewed[44].

Althoughatradershouldalwaysendeavourtoregisteraregisterablemarkastheoutcomeof

apassingoffactioncarriesmuchmoreuncertaintythanwhenthereisacleartrademark

infringement.
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Passingoff:theonlyremedyfordamagingproductswithdifferentusesbutthesamename

Thelawofcopyrightsonlyprotectsidenticalsignonsimilargoodsorservicesorasimilarsign

onidenticalgoodorserviceshowever,theremustexista‘likelihoodofconfusion’.Beforean

infringementcanoccur.Withoutalikelihoodofconfusionthelaw willthereforenotprotect

againstanypossibledamagetothegoodwillofatrademarkwhichmayhavebeencaused.

Theproblem liesinthattheformerposition,whichislikelytocausemoredamagetothe

proprietorofthetrademarkthanthelatter,isaffordedlessprotection.Insuchcircumstancesthe

commonlawofpassingoffplaysanimportantroleinprotectinggoodwill.Itisthereforeclearthat

untiltheNIGERIANTRADEMARKACTisreformedtoincludesuchextension,whichmayor

maynothappen,applicantsareleftwithhavingtorelyonclaimingasuccessfulactionof

passingofftoprotectagainstdamagingbutnon-confusingusesonsimilargoodsorservices.

AnexampleofwherethiswasthecaseisinTaittingervAllbev.Thisinvolvedanon-alcoholic

drinkbeingsoldas“ElderflowerChampagne”butitdidnotcomefromtheChampagneregion.

Theclaimofpassingoffwasallowedherebecausethecourtfoundthatalthoughtherewasno

likelihoodofconfusiontherewasdamagetothegoodwillassociatedwith“Champagne”

becauseitledto:

‘[A]blurringorerosionoftheuniquenessthatnowattendsthewordchampagne,sothatthe

exclusivereputationofthechampagnehouseswouldbedebased’.

Incasessuchasthiswherethereisariskofthetarnishingofthegoodwillofabusinessitis

essentialtobeabletorelyonpassingoffforprotectionbecauseasperLordMacnaghteninIRC

VMuller[1901]goodwillisthe‘attractiveforcewhichbringsincustom”.Passingofftherefore

retainsitsimportanceintheprotectionofgoodwillinsuchcircumstances.

Inthecaseof TreborNigeriaLimitedv.AssociatedIndustriesLimited,iTreborNigeriaLimited

theproducersofTreborPeppermintinstitutedanactionagainstAssociatedIndustriesLimited

theproducersofMintaSupermintclaimingthatthewrapperusedtopackagetheproductbythe

DefendantwassimilartothatofthePlaintiffandthattheywereguiltyofPassingofftheir

productsasthatoftheDefendant. 

TheDefendantsraisedvariationsinthetwoproductsasadefensetotheaction,theJudge,

however,pronouncedtheDefendantsliableforPassingofftheirproductsasthatofthePlaintiff.

InthisinstancePassingoffoccurredbytheuseofapackageheavilysimilartothatofanother



productsuchastodeceivethepublicthattheyarethesame.

RelateddecisionsweremadeinNigerChemistsLimitedv. Nigeria ChemistsandD.K.Brownii.

AymanEnterprisesLtd.v.AkumaIndustriesLtdandOmnia Nigeria Limitedv.Dyketrade

Limited.iii

It'srelevantbecauseitprotectsbusinessinitiativesfromexperiencingfinanciallossasaresultof

themisrepresentationoftheirproducts.It'ssignificantprimarilyinNigeriabecauseNigeriahasa

privatizedeconomyassuchthereisatendencytobecompetitionandrivaltraderswilldoallit

takestomakeaprofitandoutsellothercompetitors
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