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ANSWER

1.0INTRODUCTION

Passingoffisanexampleofeconomictorts.Foragreaterdegreeofinsight,telldefinition

ofeconomictortshallbeconsidered.

Economictortsaretortsthatimpairsomeaspectofaneconomicinterestorbusiness

relationshipcausingeconomiclossratherthanpropertydamageorbodilyharm.Itisatortuous

interferencewithcontractualrelations,prospectiveadvantage,unfairbusinesspractices,

misappropriationoftradesecretandproductdisparagement.1Theyoccurmainlyintheeconomic,

commercialandbusinesssectoroflife.Anexampleofthistortincludes:

1.Passingoff(2)Breachofintellectualpropertyrights;suchasbreachofcopyright,patents,

trademarks(3)Injuriousfalsehood/Maliciousfalsehood(4)Interferencewithcontracts(5)

Conspiracytointerfere,that,civilconspiracyandsoforth. Fortheaim ofthis

coursework,passingoffshallbeconsideredmeticulously.

1.1PASSINGOFF

Thetortofpassingoffbeganbuildingitsdefinitioninthe19thcenturyfromthecaseof

MILLINGTONVFOX2.Theconceptofequitywaslargelyusedtorealisethescopeof

passingoff.

Passingoffasmakingsomefalserepresentationlikelytoinduceapersontobelievethatthe

goodsgivenorservicesrenderedarethoseofanother3.

Passingoffhappenswhensomeonedeliberatelyorunintentionallypassesofftheirgoodsor

servicesasthosebelongingtoanotherparty.Thisactionofmisrepresentationoftendamagesthe

goodwillofapersonorbusiness,causingfinancialorreputationaldamage.Itisarguabletostate

thatpassingoffisbothacommonlawandstatutoryremedyinNigeriasupportedbySection3of

1Black’slawdictionaryninthedition

2(1838)40ER956

3Duhaimelegaldictionary



theTRADESMARKACT.TREBORNIGERIALTDVASSOCIATEDINDUSTRIESLTD4

Theliabilityinthetortsofpassingoffultimatelyboilsdowntomisrepresentation.Itallstartedin

the17thcentury,inthecasesSOUTHERNVHOW(1618)andDEANVSTEEL.Usually,the

judgescategorisedsuchtortsunderdeceitordefamation.Laterintheeighteenthcentury,all

casesofpassingoffwereclassifiedascasesofdeceit,wheretheactionwasusuallybroughtnot

bythedeceived,butbytheonewhosemarkwasusedtodeceive.BLANCHARDVHILL5

limitingthetorttocaseswheretherewasaproofofbadfaith.

Astatementofopinionconsideredauthoritativeinthistortis“… thatonemanhasnorightto

putoffhisgoodsforsaleasthegoodsofarivaltrader”PerLORDKINGSDOWNinLEATHER

CLOTHCOV.AMERICANLEATHERCLOTHCO.6

1.2ELEMENTSOFPASSINGOFF

TheDutchAdvocaatcasewasthefirstcasewherethebasicelementsofthewrongof

passingoffwereputforthbyLORDFRASER.

The(3)threeelementsknownastheClassicTrinitywerestatedintheHouseofLord’scaseof

RECKITT&COLMANPRODUCTSLTDVBORDENINCPERLORDOLIVER.7Theyare;

1.Damage:Theplaintiffneedstoshowtothecourtthatalosshasbeensufferedorlikely

tobesufferedduetotheconfusionthatthegoodsandservicesofthedefendantarethose

oftheplaintiff.(Theplaintiffneedstoshowthatthedefendant’sactivitiesarecalculated

todeceivethepublic).Theplaintiffmustprovethatthemisrepresentationdamagedoris

likelytodamageyourgoodwill,orcauseactualorforeseeablefinancialorreputational

loss.

2.Goodwill-Theplaintiffmustprovethatheownsa'reputation'inthemarkthatthe

4(1972)NNLR60

5(2003)2J.LEGALHIST.111

6(1865)11H.LCas.523/538

7.(1990)1ALLER873



publicassociateswithhisspecificproductorservice

3.Misrepresentation-Theplaintiffmustshowthatthetraderhascausedconfusionand

deceivedormisledthecustomersintobelievingthattheir(thedefendants)goodsand

servicesareactuallytheplaintiff'sown.

1.3TYPESOFPASSINGOFF

i. Marketingaproductasthatoftheplaintiffforexamplethedefendantsellinghispotato

chipsasPringles.

ii. Tradingunderanamesocloselyresemblingthatoftheplaintiffastobelikelytomislead

thepublicintobelievingthatthedefendant’sbusinessandthatoftheplaintiffareoneand

thesame.NIGER CHEMISTSLTD V.NIGERIA CHEMIST8 perPALMER,J.,

OGUNLENDEVBABAYEMI.9

iii. Marketinggoodswiththetrademarkoftheplaintifforwithanydeceptiveimitationof

suchmark;atrademarkisanydesign,picture,markorotherarrangementaffixedto

goodswhichidentifiesthosegoodswiththeplaintiffmanufacturerorseller.10

iv. Imitatingtheget-uporappearanceoftheplaintiff’sgoods.U.KTOBACCOCO.LTDV

CARRERA LTD11.,DEFACTO WORKSLTD V ODUMOTUN TRADING CO.

LTD.12

1.4 DEFENSESTOPASSINGOFF.

Thelawonpassingoffiscomplicated.Claimscanbehardtoproveandtakingactioncan

beexpensive,astheevidentialburdenofproofissolelyonthetrademarkowner.When

raisingaclaim,thedefendantcanarguewiththefollowingdefence;

8(1961)AllN.L.R171.

9(1971)1U.I.L.R417

10TRADEMARKSACT1965

11(1931)16N.L.R1

12(1959)L.L.R33



 themarkinquestionisnotdistinctive:DissimilaritiesinthemarkofthePlaintiffand

Defendant.

 themarkisgeneric:ThatthePlaintiff'sname,mark,signhandsloganhasbecome

generic/commonplace.

 theyhaveusedcarefullyandhonestlytheirownname

 Theplaintiffdoesnothavegoodwillinthemark

 theplaintiffhasgivenconsentorencouragedtheuseofthemark

1.5REMEDIESTOPASSINGOFF

Afterasuccessfulclaiminthetortofpassingoff,thefollowingremediesaremadeavailableto

theplaintiff;

1.INJUNCTION:Thismaybemadeinaqualifiedformi.e.restrainingthedefendantfrom

disposingofhisgoodswithoutsufficientlydistinguishingthem from theplaintiff’s.

OGUNLENDEVBABAYEMI.13

2.DAMAGES:Thismaybegrantedinrespectoflossestotheplaintiff.

3.Deliveryupfordestructionofinfringinggoods: Thisisusuallyclaimedwherephysical

goodsareinvolved.Thisoccurswheregoodsareproducedinbreachofthetrademarkof

anotheridenticalproduct.Thus,thePlaintiffusuallyclaimsforthegoodstobedelivered

upespeciallysothatitcanbedestroyed.

4.AntonPillerOrders: Thisisanorderforinspectionanddeliveryupofinfringing

materialsinthepossessionorcontrolofaninfringer. FERODOLIMITED&ANORV

IBETOINDUSTRIESLIMITED.14

13SUPRAIN9ABOVE(Thecourtgrantedaninjunctionrestrainingthedefendantfromconductingasimilar

businessunderthenameMercuryBuilders(Nigerialtd).)

14(2004)LPELR–1275(SC)



5.Accountofprofit:15 HerethePlaintiffisentitledtoprofitongoodswronglysoldbythe

infringer.

2.0THERELEVANCEOFPASSINGOFFASANECONOMICTORTINTHE21ST

CENTURY.

ThepurposeofanactionforPassingoffistopreventonetradefromdamagingor

exploitingthegoodwillandreputationbuiltupbyanother.Theprincipleisthatnomanis

entitledtorepresenthisgoodsorhisbusinessasthatofanother.Theaimofeconomictortisto

offerprotectionforaperson’stradeorbusinessfrom actswhichthelawconsiderstobe

unacceptable,andtoprotectbusinessesfromunacceptableinterference.

Theessenceofpassingoffisthesellingofgoodsorthecarryingonofabusinessinsuch

amannerastomisleadthepublicintobelievingthatthedefendant’sproductorbusinessisthat

oftheplaintiff,andthelawonthismatterisdesignedtoprotecttradersagainstthatformof

unfaircompetitionwhichconsistsinacquiringforoneself,bymeansoffalseormisleading

devices,thebenefitofthereputationalreadyachievedbyrivaltraders.

Thepassingofflawhelpstoprotectatrader’sgoodwillinrelationtotheirgoodsand

services.Thistortwasdesignedtoprotectaperson'sbusinessinterestfromunfairtradepractices

andsharppracticesofotherpersons.Itprotectsthebenefitsandadvantagesofthegoodname,

quality,representation,patronageandcustomersofthebusiness.2.1CONCLUSION

Unfortunately,passingoffisnotacrime,however,smallandmediumbusinessesshould

beenlightenedandeducatedtoexplorethepossibilityofseekinglegalactionsonpassingoffand

takeadvantagesoftheremediesavailabletoprotecttheirgoodwilltradenameandprofitevenif

thecaseofpassingoffisabitcomplicatedanddifficulttoproof.

Inconclusion,adefendantmaybeliableforpassingoffalthoughhisconductwasentirely

honestandinnocentinthesensethathehadnointentiontodeceive.Liabilityisstrict,andallthe

plaintiffneedstoshowisthatthedefendant’sactivitiesarelikelytodeceivethepublic.

15Nwabachili,ChudiC,IntellectualPropertyandLawinNigeria.


