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                                            ASSIGNMENT QUESTION

1. Discuss the relevance of passing off as a form of Economic Torts in the 21st century Nigeria. 

 ANSWERS

INTRODUCTION/ABSTRACT:
The purpose of the law of tort is to remedy injury or wrong, by giving a person the legal right to sue in civil law for compensation and or other remedy. As such, the law of tort has different branches which includes economic tort among other branches. Economic torts guard a person’s trade, services or business from acts which the law considers to be unacceptable. Although, it is a vital element of business that businesses compete with one another and therefore to this extent, one business may succeed to the disadvantage of another. The essences of economic torts are to seek to ensure that businesses are protected from acts of unacceptable interference by other individuals.  In other words, economic tort inflicts mainly economic losses and financial injuries. Generally, where a person has suffered economic loss, redress has traditionally been in contract law. The justification for this has been the doctrine of Consideration. Where a person had entered a bargain promise and provided consideration, this would justify the court protecting their expectation interest in a breach of consideration. Damages for breach of contract are to put the claimant in the position they would have been in if the contract had been performed. The objective of damages in torts is to put the claimant in the position they would have been if the tort had not been committed. This protects the status quo interest. 

Economic torts includes passing off, breach of intellectual property rights (such as breach copyright, patents, trademarks and other merchandise marks), injurious falsehood, interference with contracts and conspiracy to interfere (civil conspiracy). These torts protect intangible interests or business interests against unlawful interference. But the goal of this academic work is to examine the relevance of passing off in this 21st century. 

                           MEANING OF PASSING OFF AS ECONOMIC TORTS

Trademarks are best protected when registered, as such; a trademark owner is free to bring multiple actions when infringement occurs. One of these actions is passing off among others. The tort of passing off is an action available where a business wrongly suggests a connection, in the course of trade, with another's goods or services where there is damage, or a threat of damage to proprietary interests in reputation or goodwill that the wronged person has built up.

Also, passing off is seen as an unfair competition by misrepresentation or literally speaking "the cause of confusion or deception". Generally, the action for passing off arises where the deception is made in the course of trade, which could lead to confusion amongst customers. Again, passing off is the act or an instance of falsely representing one's own product as that of another in an attempt to deceive potential buyers
. Passing off is actionable in tort under the law of unfair competition. The Duhaime's Legal Dictionary defines passing off as making some false representation likely to induce a person to believe that the goods or services are those of another. An action for passing off is common law remedy and claimant need not establish title for same but must show that the goods or services have distinctive features. Also, an action for passing off is an action against the deceit on the colorable imitation of mark adopted by a person or company in relation to goods or services which has acquired a distinctive reputation in market and is known as belonging to or produced by that person or company only. 

Passing off is both a common law and statutory remedy in Nigeria as it is statutorily supported by Section 3 of the Trademarks Act
 which provides that "No person shall be entitled to institute any proceeding to prevent, or to recover damages for, the infringement of an unregistered trademark; but nothing in Act shall be taken to affect rights of action against any person or the remedies in respect thereof". This implies that a passing off action instituted when a mark is not registered is both supported by common law and statutorily backed up, thus giving effect to the legal maxim "There is no law without a remedy". In the decided case of Trebor Nigeria Ltd v Association Industries Ltd
, Trebor Nigeria Limited the makers of Trebor Peppermint brought an action against Association Industries Limited the makers of Minta Supermint claiming that the wrapper used to package the product by the defendant was similar to that of the plaintiff and that they were guilty of passing off their products like that of the defendant. The defendants raised dissimilarities in the two products as a defence to the action. The judge, however, found the defendants liable for passing off their products as that of the plaintiff. In this case, passing off occurred by the use of a package strongly similar with that of another product such as to deceive the public that they are one and the same. But in the case of Niger Chemists Ltd v Nigeria Chemists, 
passing off occurred by the use of a trade name similar with that of another such as to deceive the public that there exists a business relationship between the two. 

A defendant may be liable for passing off although his conduct was entirely honest and innocent in the sense that he had no intention to deceive. Liability is strict, and all the plaintiff needs to show is that the defendant’s activities are likely to deceive the public. It is not necessary to prove that there was any intention to deceive. 

                                     TYPES OF PASSING OFF 

The types of passing offs are:

1. Marketing a product as that of the plaintiff: example of this form of passing off is when you market your types as Dunlop or Michelin.

2. Trading under a name so closely resembling that of the plaintiff as to be likely to mislead the plaintiff as to be likely to mislead the public into believing that the defendant’s business and that of the plaintiff are one and the same. In the case of Ogunlende v Babayemi
, an injunction was granted to restrain the defendant from conducting a similar business under the name 'Mercury Builders (Nigeria) Ltd’. Since "there can't be any doubt that the name of defendant company is calculated to deceive due to its similarity with the name of the plaintiff association".

3. Marketing goods under a trade name already appropriated for goods of the kind by the plaintiff, or under a name as similar to the plaintiff’s trade name as to be mistaken for it.

4. Marketing goods with the trade mark of plaintiff or with any deceptive imitation of such mark.

5. Imitating the get-up or appearance of plaintiff's goods 

 ELEMENTS  OF PASSING OFF 

1. Misrepresentation

2. Made by a trader in the course of trade

3. To prospective customers of his or ultimate consumers of goods and services supplied by him.

4. Which is calculated or likely to injure the business or goodwill of another trader.
5. Which causes actual damage to a business or goodwill of the trader by whom the action is brought. 

                                                      DEFENCES
The defenses available against a claim of passing off include the following:

1. Consent of the plaintiff to use of name, mark, sign or slogan.

2. Indistinct name, mark, sign and slogan of the plaintiff. 

3. That the plaintiff’s name, mark sign hand slogan has become generic or common place. 

4. Dissimilarities in mark of the plaintiff and defendant. 

5. Innocent usage of the plaintiff's name.

                                                     REMEDIES
The following remedies can be claimed in a passing off action:

1. Injunction: This is order of the court to prohibit or suspend the use of mark. This is usually the first relief sought to suspend the use of the mark pending the outcome of the case.
2. Damages: Damages here could be general, special or punitive. These usually emanate from losses which are presumed to have been suffered by a Plaintiff in a passing off action.

3. Delivery up for destruction of infringing goods: This occurs where goods are produced in breach of the trademark of another identical product. Thus, the plaintiff usually claims for the goods to be delivered up especially so that it can be destroyed.
4. Anton Piller Orders: This is an order for inspection and delivery up of infringing materials in the possession or control of an infringer.

5. Account of profit: Here the plaintiff is entitled to profit on goods wrongly sold by the infringer.

THE RELEVANCE OF PASSING OFF AS AN ECONOMIC TORT IN THIS 21ST CENTURY

The relevance of passing off is to prevent one business from destroying, damaging or exploiting the business, trade, service, goodwill or reputation built up by another. Per Lord Kingsdown in Leather Cloth Co. v American Leather Cloth Co
, said inter alia that “the fundamental rule is that one man has no right to put off his goods for sale as the goods of arrival trader”. Thus, the tort of ‘passing off’ guards the repute of a trader from misrepresentation.

Passing off also, prevents a trader from holding out his or her goods or services as having some association or connection with another when this is not true. Also, passing off is a common law concept that prevents the unlawful usage of a man’s mark, sign or goods and services. Passing off protects the property rights of individual.
Basically, the aims of the tort of passing off in Nigeria are; to enable businesses continue to earn profit, to prevent the public from being misled by false representations, to protect the right of property that exists in goodwill and to protect traders from unfair competition acquired by false or misleading information and to prevent a rival trader from benefitting from the reputation already achieved by another trader. 
In conclusion, passing off is where a party makes a false representation in order to sell his goods and services with intention to deceive a purchaser into thinking that the goods and services he is selling are that of another party
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