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Force majeure is a common clause in contracts that essentially frees both parties from liability or obligation when an extraordinary event or circumstance beyond the control of the parties, such as a war, strike, riot, crime, epidemic or an event described by the legal term act of God, prevents one or both parties from fulfilling their obligations under the contract. In practice, most force majeure clauses do not excuse a party's non-performance entirely, but only suspend it for the duration of the force majeure.

SCENARIOS FOR FORCE MAJEURE.

The COVID-19 global pandemic and the decline of oil and gas prices have added stress and economic uncertainty to a strained oil and gas industry. Recently, in response to the COVID-19-related market disruption, China’s largest natural gas and liquefied natural gas (“LNG”) importers have declared force majeure to provide relief and excuse performance from their contractual obligations. Major suppliers are contesting these assertions of force majeure. China is the world’s leading gas and LNG importer, and the resolution of these disputes may be significant to the oil and gas industry on an international scale. It remains to be seen whether these declarations of force majeure will withstand legal scrutiny. The effects of suspending supplier contracts could have significant aftershocks on the oil and gas industry’s upstream sector.

Due to the integration of the oil and gas supply chain, force majeure has been a useful tool, particularly for the oil and gas upstream sector. Much of the recent case law relating to force majeure in the United States relates to the ripple effect that stems from a disruption in production that flows to the downstream segment. Upstream contracts, including exploration and production sharing agreements, joint operating agreements, oil and gas leases, farmout agreements, unitization agreements, and the like, are interrelated to a high degree. The looming possibility of force majeure declarations could add disruptions to the U.S. oil and gas exploration production sector.

This alert briefly discusses primary force majeure considerations for upstream U.S. oil and gas contracts, why there is not a one-size-fits-all approach, critical first steps to preserving force majeure claims for U.S. upstream contracts, COVID-19 considerations, and alternative remedies to force majeure that may apply in the context of U.S. oil and gas production. K&L Gates robust oil and gas team is prepared to work with our clients to think through and plan for disruptions caused by the current pandemic.
