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What Mediation Is:
Mediation is a process in which a third-party neutral assists in resolving a dispute between two or more other parties. It is a non-adversarial approach to conflict resolution. The role of the mediator is to facilitate communication between the parties, assist them in focusing on the real issues of the dispute, and generate options that meet the interests or needs of all relevant parties in an effort to resolve the conflict. 

Unlike arbitration, where the intermediary listens to the arguments of both sides and makes a decision for the disputants, a mediator assists the parties to develop a solution themselves. Although mediators sometimes provide ideas, suggestions, or even formal proposals for settlement, the mediator is primarily a "process person," helping the parties define the agenda, identify and reframe the issues, communicate more effectively, find areas of common ground, negotiate fairly, and hopefully, reach an agreement.  A successful mediation effort has an outcome that is accepted and owned by the parties themselves. 

Where It is Used:

Mediation is widely used in all sorts of disputes, ranging from divorces to civil lawsuits to very complex public policy problems to international conflicts. Many disputes that have not responded to an initial attempt at negotiation can still be settled through mediation. Even when conflicts are seemingly intractable, they sometimes yield to mediation. Mediation is of particular importance in long-running, deep-rooted conflicts, as this type of conflict is rarely resolved without such outside assistance. Even if the full range of grievances cannot be resolved, mediation is often useful for dealing with particular limited aspects of the wider conflict.
	In the United Nations, the act of mediation describes the political skills utilized in efforts carried out by the United Nations Secretary-General or his representatives, through the exercise of the Secretary General's "Good Offices," without the use of force and in keeping with the principles of the UN Charter. The United Nations mediator engages in a process as a third party, when those in conflict either seek or accept the assistance of the United Nations with the aim to prevent, manage or resolve a conflict. Mediation skills, therefore, could be employed in all of the following contexts: 

· prior to conflict through preventive diplomacy; 

· during a conflict through peacemaking activities; 

· after a conflict to promote implementation modalities and agreements 

· during peacebuilding efforts to consolidate peace and lay the foundation for sustainable development. 

A United Nations mediation mandate, however, is more specifically defined. When the United Nations is called upon to mediate a resolution to a conflict, the parties accept what is called a mediation mandate. This means that they accept that the UN mediator is there to help and provide them them find solutions to resolve their conflict. A United Nations mediation mandate provides the authority for the Secretary-General or his envoys to: 

  meet and listen to all parties to the conflict; 

  consult all relevant parties for the resolution of the conflict; 

  propose ideas and solutions to facilitate the resolution to the conflict 

 

While the final outcome has to be agreed to by the parties, being a mediator entails a much greater responsibility and involvement in the outcome of the conflict. 

As in other mediations, a United Nations mediated outcome is not binding, unless the Security Council takes actions to enforce the agreement. Final implementation of the mediated agreement rests upon the commitment of the parties. 

A United Nations mediation mandate is particularly useful to the parties as it gives them the opportunity to avail themselves of the experience and best practices that the United Nations, as an organisation, has gained in the field of conflict resolution. 

--Nita Yawanarajah, Project Manager, UN Peacemaker Databank, Policy Planning Unit, Department of Political Affairs, United Nations


How Mediation Works:

Although a mediator cannot force an outcome, the process is very often effective. The key is the ability of the mediator to create a more productive discussion than the parties could have had by themselves. To do this, mediators help the parties determine facts; they show empathy and impartiality with the parties; and they help the parties generate new ideas. Mediators also exercise political skill and use persuasion to get people to soften hardline positions. Often, though not always, they have a lot of background knowledge of the issues and type of dispute. Though many mediators are highly trained and experienced, not all are professionals, and they come from many different walks of life.

Lawyers often believe that the purpose of mediation is rapid and efficient settlement of a particular case. But others disagree. Sometimes the purpose of a mediation is more to improve relationships among parties who will have to deal with each other again, or even to help them learn how best to handle conflict with other parties in the future. Often, a mediator has to learn which of these purposes is most important to the parties in a particular case, and tailor the service to match, but different mediators tend to specialize in one variety of mediation or another. (Mediation that focuses on settlement is sometimes termed problem-solving mediation; mediation that focuses more on relationships is called transformative mediation.)

While many mediators pride themselves on their neutrality, some observers believe that it is impossible for any human being to be truly neutral. Others have concluded that even biased mediators can be useful, as long as the bias is not hidden from any party and parties have an opportunity to protect themselves against its effects. International mediations are often of this type, because an effective international mediator is often a foreign minister or president of an influential country, even though everyone understands that the mediator's country has interests of its own. President Carter's mediation between Egypt and Israel was an example.

Example:

A high school student sits down with two others to help them stop fighting; many miles away, the Secretary-General of the United Nations is chairing a meeting of 15 ambassadors who are trying to avert a war. These two situations may not seem to have much in common. But both are forms of mediation. 

Application:

In virtually every situation where negotiation is not going well, or where for one reason or another it seems impossible to get a real discussion going with the other party or parties, it's worth asking whether bringing in someone else might at least help get communication going. That someone else is likely to be, or act as, a mediator. While parties' understanding of this process varies from setting to setting, in some places it is now routine to use mediators where two decades ago there was no practice to speak of? For example, the courts of the U.S. State of Florida alone now refer approximately 150,000 cases per year to mediation, rather than expecting the parties to fight their disputes out in trials or to work out settlements without third-party help. While most of these cases are likely relatively simple to resolve, routinizing mediation is one way to prevent conflicts from becoming intractable.

More information on different kinds of mediation, and mediation of intractable disputes can be found in associated essays:

· International Mediation and Intractable Conflicts 
· Problem-Solving Mediation 
· Transformative Mediation 
· Insider Partial Mediators 

· Mediation Strategies and Techniques, and 

· Trust in Mediation 
Source: Honeyman, Christopher and Nita Yawanarajah. "Mediation." Beyond Intractability. Eds. Guy Burgess and Heidi Burgess. Conflict Research Consortium, University of Colorado, Boulder. Posted: September 2003 <http://www.beyondintractability.org/essay/mediation/>.

How Does The Mediation Process Work?
By Stepp, Jessica A.
There are 6 steps to a formal mediation; 1) introductory remarks, 2) statement of the problem by the parties, 3) information gathering time, 4) identification of the problems, 5) bargaining and generating options, and 6) reaching an agreement. 

Introductory Remarks 

The mediator will wait until both parties are present and then make introductions. The physical setting will be controlled so that no party feels threatened. Most mediators will ask that if children are present, they wait outside. The mediator will then give an opening statement. This outlines the role of the participants and demonstrates the mediator’s neutrality. Some mediators will make comments about what they see as the issue and confirm the case data if briefs have been pre-submitted. Next, the mediator will define protocol and set the time frame for the process. There will be a review of the mediation guidelines and the mediator will briefly recap what it is that he has heard as the issues. 

The opening statement during the introductory remarks will set out the ground rules for the mediation. These ground rules are what help the mediation move along smoothly. The mediator will usually ask that if attorneys are present, they can confer, but the clients should speak for themselves. Parties should not interrupt each other; the mediator will give each party the opportunity to fully share their side of the story. 

Statement of the Problem by the Parties 

After the opening statement, the mediator will give each side the opportunity to tell their story uninterrupted. Most often, the person who requested the mediation session will go first. The statement is not necessarily a recital of the facts, but it is to give the parties an opportunity to frame issues in their own mind, and to give the mediator more information on the emotional state of each party. If there are lawyers present who make the initial statement, the mediator will then ask the client to also make a statement. The rationale behind the statement of the problem is not a search for the truth; it is just a way to help solve the problem. 

Information Gathering 

The mediator will ask the parties open-ended questions to get to the emotional undercurrents. The mediator may repeat back key ideas to the parties, and will summarize often. This helps the mediator build rapport between the parties, especially when a facilitative style is used. 

Problem Identification 

This might also be part of other segments. The mediator tries to find common goals between the parties. The mediator will figure out which issues are going to be able to settle or those that will settle first. 
Bargaining and Generating Options / Reaching an Agreement 
Methods for developing options may include group processes, discussion groups or sub groups, developing hypothetical plausible scenarios, or a mediators proposal where the mediator puts a proposal on the table and the parties take turns modifying it. However, the most commonly used method is the caucus. 

Once the participants are committed to achieving a negotiated settlement, the mediator will propose a brainstorming session to explore potential solutions. This can lead to a final agreement, which diffuses the conflict and provides a new basis for future relations. 

The mediator may decide to hold private sessions with both parties in order to move the negotiations along. This caucus session will be confidential. The caucus provides a safe environment in which to brainstorm and surface underlying fears. The goal of the session is to find some common ground by exploring lots of options, and to bring about possible solutions for the parties to think about. Parties can also entertain alternative solutions to their problems without committing themselves to offer the solutions as concessions.
Source: Stepp, Jessica A. How Does the Mediation Process Work?. http://www.mediate.com/articles/steppJ.cfm?nl=18 Accessed 30th May 2010

Problem-Solving Mediation

By Brad Spangler September 2003

Orientation of "Problem-Solving" Mediation

Mediation is carried out differently by each of its practitioners. However, the general framework that most North American mediators work within is that of problem-solving mediation -- meaning the focus is on solving the presenting problem. This approach was so-named and contrasted to another approach labeled transformative mediation by Baruch Bush and Folger in their book, The Promise of Mediation.[1]

In terms of general orientation, the main difference between the two approaches to mediation is how a conflict is viewed or conceptualized from its outset -- how it is defined in the mediator's mind. When mediators using a problem-solving orientation are introduced to a conflict, they immediately see it as a problem that must and can be solved. Usually the problem is quickly framed in terms of seemingly incompatible needs or interests between the parties. The focus is then finding ways to reframe the conflict so that the needs and/or interests of both sides can be met (or come close to being met) simultaneously. Thus, a mutually acceptable, win-win solution is sought.[2]

Characteristics of Problem-Solving Mediation[3]

Problem-solving or "settlement-oriented" mediation is by far the dominant approach in the field today. Its name implies precisely what it is -- a process focused on solving a problem by obtaining a settlement. In the view of a problem-solving mediator, "when conflict exists, a problem exists, and a problem exists because of a real or apparent incompatibility of parties' needs or interests."[4] Therefore, mediators working within this framework will assess the conflict between two parties and assist them in defining their differences in terms of a problem. If a conflict is set up as a "problem," then logically, a solution to that problem exists. Through the process of reframing the parties' positions, the mediator helps parties develop a common definition of the problem. This is the starting point for negotiating a solution that will satisfy the interests of both sides (see integrative bargaining or win-win).

The goal of problem-solving mediation is to help parties generate a mutually acceptable settlement of the immediate dispute. The settlement-oriented mediator usually explains that this is the purpose at the outset and defines a process that will assist the parties to work toward that goal. All of the mediator's actions also are designed to facilitate that outcome. For example, emotions that might escalate anger and thus prevent a settlement are controlled. Issues that are non-negotiable are diverted, while parties are encouraged to focus on negotiable interests. Mediators tend to discourage a discussion of the past, as that often involves blame, which can make progress more difficult. Rather, parties are encouraged to focus on what they want in the future, and develop ways in which their interests can be met simultaneously. 

Sometimes the settlement-oriented mediator acts a bit like an arbitrator proposing a solution and working hard to "sell" it to the parties (see arbitration). In other words, mediators will sometimes act as though they are experts and suggest potential terms of agreement. However, because their suggestions do not have any binding power, they must try to persuade the disputants to go along with their idea.

In addition, settlement-oriented mediators often try to keep the parties moving forward. They try to keep the process moving by encouraging the participants to move from one "stage" to the next as quickly as possible. Deadlines are one action-forcing method that can be useful for inducing parties to come to an agreement.

While some mediators allow the parties to proceed in their own direction and at their own pace, thus largely controlling the process, others are quite directive in their approach. In addition to defining and controlling the process, they may also control the substance of the discussions. They will try to narrow the parties' focus to areas of agreement and/or common ground and "resolvable" issues, while avoiding areas of disagreement where consensus is less likely. Although all decisions are, in theory, left in the hands of the disputants, problem-solving mediators often play a large role in crafting settlement terms and obtaining the parties' agreement.[5]
[1] Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation: Responding to Conflict Through Empowerment and Recognition (San Francisco: Jossey-Bass Publishers, 1994),

[2] Ibid. page 56. 

[3] A major portion of this section was drawn from a previous online publication of the Conflict Research Consortium, available at http://www.colorado.edu/conflict/transform/tmall.htm 

[4] Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation: Responding to Conflict Through Empowerment and Recognition (San Francisco: Jossey-Bass Publishers, 1994), 56. 

[5] NOTE: Much of this essay is based on a previous online publication of the Conflict Research Consortium, available at http://www.colorado.edu/conflict/transform/tmall.htm. 

Source: Spangler, Brad. "Problem-Solving Mediation." Beyond Intractability. Eds. Guy Burgess and Heidi Burgess. Conflict Research Consortium, University of Colorado, Boulder. Posted: September 2003 <http://www.beyondintractability.org/essay/problem-solving_mediation/>. Accessed 30th May 2010
Transformative Mediation

By Brad Spangler  October 2003

General Basis and Background of Transformative Mediation

In their 1994 publication, The Promise of Mediation, Robert A. Baruch Bush and Joseph Folger explicitly outlined a framework for the practice of transformative mediation. Although practitioners had already touched on the possibilities of mediation in this realm, Baruch Bush and Folger's work defined transformative mediation, in contrast to the dominant orientation of problem-solving mediation. Problem-solving mediation is aimed at resolving specific disputes between parties and coming up with a mutually acceptable solution to the immediate, short-term problem. In problem-solving mediation, the mediator normally plays a very active role in guiding the process.

Instead, Bush and Folger proposed that mediation can effect much deeper changes in people and their interpersonal relationships, beyond just remedying a short-term problem. They proposed a way of practicing mediation that seeks to address deeper levels of social life. In the preface of their seminal work, they stated that, "mediation's greatest value lies in its potential not only to find solutions to people's problems but to change people themselves for the better, in the very midst of conflict."[1] By employing a specific perspective on mediation practice as well as specific techniques, they believe mediation possesses the power to change how people behave not only toward their adversary in a particular conflict, but also in their day-to-day lives thereafter. Mediation, in their opinion, can transform individuals. For mediators who adhere to the framework of transformative mediation, achieving this type of long-term change is more important than solving a specific problem between parties.

Two Keys to Transformative Mediation: Empowerment and Recognition 

The transformative approach to mediation does not seek resolution of the immediate problem, but rather, seeks the empowerment and mutual recognition of the parties involved. Empowerment, according to Bush and Folger, means enabling the parties to define their own issues and to seek solutions on their own. Recognition means enabling the parties to see and understand the other person's point of view -- to understand how they define the problem and why they seek the solution that they do. (Seeing and understanding, it should be noted, do not constitute agreement with those views.) Often, empowerment and recognition pave the way for a mutually agreeable settlement, but that is only a secondary effect.

The primary goal of transformative mediation is to foster the parties' empowerment and recognition, enabling them to approach their current problem, as well as later problems, with a stronger, more open view. It should be noted as well that achieving empowerment and recognition is assessed independently of any particular outcome of the mediation.[2] This approach, according to Bush and Folger, avoids the problem of mediator directiveness, which so often occurs in problem-solving mediation. Transformative mediation instead puts responsibility for all outcomes squarely on the disputants.
Empowerment 

Empowerment is used by Bush and Folger in a way that differs from common usage. It does not mean power-balancing or redistribution, but rather, increasing the skills of both sides to make better decisions for themselves (see empowerment debate for more on common usage). Specifically, Bush and Folger define the term "empowerment" as: "The restoration to individuals of a sense of their own value and strength and their own capacity to handle life's problems."[3] They explain that through empowerment, disputants gain "greater clarity about their goals, resources, options, and preferences" and that they use this information to make their own "clear and deliberate decisions."[4]

Clarity about goals means that parties will gain a better understanding of what they want and why, and that their goals are legitimate and should be considered seriously. 

Clarity about resources means that the parties will better understand what resources are available to them and what resources they need to make an informed choice. In addition, parties need to learn that they hold something that is of value to the other party, that they can communicate effectively with the other party, and that they can utilize their resources to pursue their goals. 

Clarity about options means that the parties become aware of the range of options available to them, they understand the relative costs and benefits of each option, and that they understand that the choice of options is theirs alone to make. 

Clarity about preferences means that the parties will reflect and deliberate on their own, making a conscious decision about what they want to do, based on the strengths and weaknesses of both sides' arguments and the advantages and disadvantages of each option. 

Developing clarity in these areas will strengthen parties' own ability to resolve the conflict in which they are involved. This type of empowerment may be called skill-based empowerment, meaning that parties are empowered by improving their own conflict-resolution skills. Parties are empowered when they learn how to listen, communicate, analyze issues, evaluate alternatives, and make decisions more effectively than they could before.[5]

Empowerment occurs in transformative mediation when the mediator watches for opportunities to increase the parties' clarity about or skills in these areas. The transformative mediator aims to foster parties' clarity and skills in a way that allows the parties to maintain control of both the process and the substance of the discussions. Unlike problem-solving mediators, transformative mediators are careful to take a secondary role, rather than a leading role in the process. It is said that they "follow the parties" around, and let the parties take the process where they want it to go.

Recognition 

By recognition, Bush and Folger mean considering the perspective, views, and experiences of the other. Recognition, they say, "means the evocation in individuals of acknowledgment and empathy for the situation and problems of others"[6] (see empathic listening). As with empowerment, the effect of recognition in transformative mediation is meant to extend beyond a particular conflict and into the parties' everyday lives. In the long term, achieving recognition in transformative mediation should help expand parties' ability and willingness to relate to others in a more understanding and considerate way.[7]

Recognition is something one gives, not just something one gets. It is a process of acknowledging one's adversary as a human being with his or her own legitimate situation and concerns. According to Bush and Folger, recognition must be based on empowerment in that parties must be confident in their freedom to make decisions regarding the course of the dispute.[8] Given the importance of empowerment, transformative mediators allow the parties to choose how much they want to recognize the views of the opponent. It is possible that recognition will lead to complete reconciliation between disputants. On the other hand, parties may recognize each other to a much lesser extent, and may be willing to suspend self-interest only momentarily, or not at all, in order to recognize the other.
Comparing Transformative Mediation to Problem-Solving Mediation

There are many differences between transformative and problem-solving mediation. The only similarity is that each uses a third party to assist the disputing parties to deal with the dispute in a new way. That "new way," however, differs considerably from one process to the other, as can be seen in Figure 1, below. 
Comparison of Transformative and Problem Solving Mediation

Note: These are idealized descriptions. Actual mediators will hold these ideas and follow these actions to a lesser or a greater degree.
	
	Transformative Mediation
	Problem Solving Mediation

	Assumptions about conflict
	Conflict is an opportunity for moral growth and transformation
	Conflict is a problem in need of a solution

	
	Conflict tends to be a long term process
	Conflict is a short term situation

	Ideal response to conflict
	Facilitate parties' empowerment and recognition of others
	Take collaborative steps to solve identified problem; maximize joint gains

	Goal of mediation
	Parties' empowerment and recognition of others
	Settlement of the dispute

	Mediator role
	Secondary: parties are seen as experts, with motivation and capacity to solve own problems with minimum help 
	Mediator is expert, who directs problem solving process 

	
	Mediator is responsive to parties
	Mediator directs parties

	Mediator actions
	Mediator explains concept of mediation, but lets parties set goals, direct process, design ground rules. Makes it clear settlement is only one of a variety of possible outcomes.
	Mediator explains goal is settlement, designs process to achieve settlement, sets ground rules. May consult parties about these issues, but mediator takes lead.

	
	Mediator "microfocuses" on parties' statements, lets them frame issues themselves
	Mediator "categorizes" case, frames it for disputants

	
	Mediators allow parties to take discussions where they want them to go; encouraging discussion of all issues that are of importance to the parties, regardless of whether or not they are easily negotiable; 

Mediators encourage mutual recognition of relational and identity issues as well as needs and interests
	Mediators direct the discussions, dropping issues which are not amenable to negotiation (for example, relational or identity issues) and focusing on areas "ripe" for resolution (usually negotiable interests).

	
	Mediators encourage an examination of the past as a way of encouraging recognition of the other
	Mediators discourage discussion of the past, as it tends to lead to blaming behaviors, focus instead is on the present and future--how to solve the current problem.

	
	Emotions are seen as an integral part of the conflict process; mediators encourage their expression
	Emotions are seen as extraneous to "real issues." Mediators try to avoid parties' emotional statements, or emotions are tightly controlled. 

	
	Mediators encourage parties' deliberation of situation and analysis of options; parties' design settlement (if any) themselves and are free to pursue other options at any time
	Mediators use their knowledge to develop options for settlement; can be quite directive about settlement terms

	Mediator focus
	Mediators focus on parties' interactions, looking for opportunities for empowerment and/or recognition of the other
	Mediators focus on parties' situation and interests, looking for opportunities for joint gains and mutually satisfactory agreements

	Use of Time
	Time is open-ended; parties spend as much time on each activity as they want to. No pre-set "stages" as in problem solving mediation
	Mediator sets time limits, encourages parties to move on or meet deadlines. Mediator moves parties from "stage" to "stage." 

	Mediation: definition of success
	Any increase in parties' empowerment and/or recognition of the other--"small steps count"
	Mutually agreeable settlement


Copied (with permission) from "Transformative Approaches to Conflict," by Heidi Burgess and Guy Burgess with Tanya Glaser and Mariya Yevsyukova.

Problem-solving or "settlement-oriented" mediation, which is by far the dominant approach in the field today, is just what the name implies; it is focused on solving a problem by obtaining a settlement. The settlement-oriented mediator usually explains that this is the purpose at the outset, and defines a process that will assist the parties to work toward that goal. All of the mediator's actions are designed to facilitate settlement. Emotions that might escalate anger and thus prevent a settlement are controlled. Issues that are nonnegotiable are diverted, while parties are encouraged to focus on negotiable interests. Mediators tend to discourage a discussion of the past as that often involves blame, which can make progress more difficult. Rather, parties are encouraged to focus on what they want in the future, and develop ways in which their interests can be met simultaneously (see joint/assisted reframing). Sometimes the settlement-oriented mediator acts more as an arbitrator than a transformative mediator, proposing a solution and working hard to "sell" it to the parties (see arbitration). Settlement-oriented mediators often try to keep the parties moving forward, encouraging them to move from one stage to the next as quickly as possible and using a deadline as an inducement to come to an agreement.

Transformative mediators work very differently. They explain in the opening statement that mediation provides a forum for the parties to talk about their problem with a neutral third party present. It is explained that this can be helpful for clarifying the nature of the problem from both parties' points of view. It also helps disputants develop a range of options for dealing with the situation. This process should help the clients make better choices about how to proceed, and may help them better understand the views of the other party. This understanding may enable the clients to reach a mutually satisfactory solution, or it may suggest other approaches for handling the situation. Thus settlement is presented as one, but clearly not the only possible, successful outcome of mediation. 

Usually, transformative mediators will then work with the parties to develop goals, ground rules, and a process they want to use. Mediators will make suggestions about process and ask questions (usually to encourage either empowerment or recognition of the other), but they will not direct the conversation, nor will they suggest options for settlement. In transformative mediation, this is the parties' job. Bush and Folger describe the mediator's job as "following the parties around." The mediator follows the parties' leads and then helps them clarify for themselves and the other, what their real concerns are and how they want to see them addressed. Sometimes, recognition by the other is all that is really needed to reach mutual satisfaction. Other times, parties must go further and negotiate interests. Interest-based negotiation is, of course, allowed in a transformative process, but usually shares center stage with the discussion of feelings and relationship issues.

The definition of success also differs in the two kinds of mediation. Typically, settlement-oriented mediation is not considered successful unless a settlement is reached. Transformative mediation, however, is successful if one or both parties becomes empowered to better handle their own situation or the parties better recognize the concerns and issues of the other side. Very often, the empowerment and recognition gained by the parties allow them to develop a mutually agreeable outcome. However, according to Bush and Folger, the opposite often does not occur. The settlement-oriented mediation process does not lead to empowerment and recognition, because it tends to ignore relationship issues in favor of narrower, more concrete interests.

Bush and Folger's Ten Hallmarks of Transformative Mediation

In a 1996 follow-up article to their book The Promise of Mediation, Bush and Folger presented a list of 10 hallmarks of transformative mediation that distinguish its practice from other forms of third-party intervention processes. One may summarize these hallmarks as follows:[9]

In the opening statement, the transformative mediator explains the mediator's role, and the objectives of mediation as being focused on empowerment and recognition. 

Transformative mediators leave responsibility for the outcomes with the parties. 

Transformative mediators are not judgmental about the parties' views and decisions. 

Transformative mediators take an optimistic view of the parties' competence and motives. 

Transformative mediators allow and are responsive to parties' expression of emotions. 

Transformative mediators allow for and explore parties' uncertainty. 

Transformative mediators remain focused on what is currently happening in the mediation setting. 

Transformative mediators are responsive to parties' statements about past events. 

Transformative mediators realize that conflict can be a long-term process and that mediation is one intervention in a longer sequence of conflict interactions. 

Transformative mediators feel (and express) a sense of success when empowerment and recognition occur, even in small degrees. They do not see a lack of settlement as a "failure." 

Applying the Transformative Approach

Transformative mediation is a relatively new concept, though many mediators had been acting in this way for a long time, but did not have a name for their style until Bush and Folger defined transformative mediation as a concept. Because empowerment and recognition are phenomena that happen to people, the transformative approach is usually thought to be useful in interpersonal conflicts such as family conflicts, conflicts between neighbors, and conflicts between co-workers. However, Bush and Folger argue in the Promise of Mediation that the approach is just as applicable in other kinds of settings. For example, legal mediation has been criticized for being overly directive compared to other forms of mediation. Bush and Folger argue that legal mediation would benefit greatly from the adoption of a transformative approach, leaving directive intervention to the courts and judges. The same is true, they argue, for business mediation. 

Mediation with organizations, rather than individuals, becomes more complicated. Organizations are always represented by individuals, but the changes and learning that those individuals experience are hard to relate back to the people they represent. Problems can develop when the mediation process transforms representatives, but not their constituents, who are not at the table (see stakeholder representatives). Methods must be found to extend this transformation to constituencies, if the effect of transformative mediation is to have widespread significance at the organizational, public policy, or societal level.

The same is true for inter-group and international situations. Improving relationships and transformation of the conflicts to ones that are less destructive is critical in these situations, but transforming the leaders or the group representatives is not enough. Somehow, this transformation must be brought to the grassroots level before conflict transformation or resolution can be achieved.
[1] Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation: Responding to Conflict Through Empowerment and Recognition (San Francisco: Jossey-Bass Publishers, 1994), xv.

[2] Ibid.2.

[3] Ibid, 2.

[4] Robert A. Baruch Bush and Joseph P. Folger, "Transformative Mediation and Third-Party Intervention: Ten Hallmarks of a Transformative Approach to Practice," Mediation Quarterly 13, no. 4 (Fall 1996): 264.

[5] Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation: Responding to Conflict Through Empowerment and Recognition (San Francisco: Jossey-Bass Publishers, 1994), 85-87.

[6] Ibid, 2.

[7] Ibid, 94.

[8] Ibid, 93.

[9] Robert A. Baruch Bush and Joseph P. Folger, "Transformative Mediation and Third-Party Intervention: Ten Hallmarks of a Transformative Approach to Practice," Mediation Quarterly 13, no. 4 (Fall 1996): 266-275.

[10] There is a long discussion of the Bush and Folger approach in the Dugan essay on Empowerment. There is also much material that is discussed in both essays.

 



Source:
Spangler, Brad. "Transformative Mediation." Beyond Intractability. Eds. Guy Burgess and Heidi Burgess. Conflict Research Consortium, University of Colorado, Boulder. Posted: October 2003 <http://www.beyondintractability.org/essay/transformative_mediation/>.Accessed 30th May 2010
Insider-Partial Mediation

By Michelle Maiese March 2005

What Is Insider-Partial Mediation?

Insider-partial mediation is mediation that is done by a person who is already involved in the conflict (i.e. someone who is an "insider"), and, at least to some extent, is aligned with one side or the other (hence, someone who is "partial"). [1] Though this kind of mediator is common in many developing nations, it was first identified in the conflict resolution literature by Lederach and Wehr on the basis of their work in Central America. [2] 

In most cases, insider-partial mediators are people of such high stature that they have credibility with people on all sides of the conflict. The stature of the person mediating is, in fact, the key to the success of insider-partial mediation. This person must be someone who is known and respected by all parties to the is conflict and trusted to be fair, even though he or she is associated with one side or another. 

The insider-partial mediator's authority stems in large part from a personal relationship** with the disputants. Oscar Arias, former President of Costa Rica, is one well-known example of an insider-partial mediator who helped create the Esquipulas agreement to end the Central American wars in the 1980s.Though Arias was a party to the conflict, his stature as Nobel Laureate and head of a traditionally neutral state made him acceptable as a mediator. [3]

How Does Insider-Partial Mediation Differ From "Outsider-Neutral" Mediation? 

In North America, the mediator is usually expected to be both neutral and impartial. That means that the mediator has no connections to any of the parties and does not overtly favor one side over the other. This "outsider-neutral" conceptualization of mediation suggests that the mediator should come from outside the conflict situation and have no commitment or connection to either side. The mediators' legitimacy and authority depends in part on the fact that they are unbiased and that their lives do not intersect with the lives of the disputants. The outsider-neutral model also emphasizes individualism and egalitarian participation. Disputants are encouraged to solve their own conflicts, with mediators acting as facilitators. [4] Neutrality and impartiality are typically defined negatively, in terms of what the mediator is not: not biased toward either side; not invested in any particular outcome except settlement; and not expecting any special reward from either side. [5] In short, mediation is understood as a rather formal activity in which an impartial, neutral third party facilitates direct negotiation. 

However, many theorists have pointed out that the complexity of international and intercultural disputes calls for a greater variety of mediator roles. They challenge the assumption that a successful mediator must come from outside the conflict situation. In fact, the image of the detached and rational mediator may not always be appropriate insofar as it fails to take into account the needs and values of many cultures. [6] For example, in collectivist societies, where it is important to preserve hierarchies, harmony, and trust, face-to-face relations are a usual part of political, economic, and social exchange. [7] It is in these more traditional cultural settings where insider-partial mediators are more likely to operate. In Central America, for example, people prefer mediators who are involved in the community and hence in the conflict itself. 

The insider-partial mediator is typically an interested party who emerges from the system of relationships in which the dispute has occurred. This is someone who is known to be sympathetic to one side but trusted by both sides due to personal distinction or institutional prominence. To describe this trust-based connection, John Paul Lederach speaks of "confianza." [8] This is a profoundly cultural term, inadequately translated as trust or confidence, which emphasizes relationship building over time. From the perspective of everyday experience in Central America, one does not look to an outside professional when one has a problem with another person. Instead, individuals look for someone whom they trust and whom they know the other party to the dispute also trusts. This kind of person can provide the needed orientation and advice and typically maintains ongoing and enmeshed relationship with the parties. [9]
Benefits of Insider-Partial Mediation

Though uncommon in North American theory and practice, Lederach, Wehr, and others argue that insider-partial mediators are better in Latin American and non-Western contexts for many reasons. First, insider partial mediators know the situation better, have cultural ties, and are more easily trusted. In many cultural contexts, parties would reject an outsider in favor of someone who knows the history and context of the conflict and the parties. [10]

While trust is always a concern in selecting a mediator, with insider-partials it is the primary criterion for selection. Because people know each other well and are connected in numerous ways that go beyond the limited service performed, [11] there is typically close and intimate knowledge shared by the helper and helped. This connection often proves beneficial in reaching a successful settlement. For example, an insider-partial will both discern nuances that an outsider would likely miss, and also better understand the communication preferences of the parties. [12] In addition, the mediator's personal knowledge of the disputants' histories and the issues at hand is likely to be extremely useful in helping parties to resolve their differences. Finally, because insider-partial mediators are "close to, known by, [and] with and for each side," their presence helps to ensure sincerity and openness throughout mediation. [13] 

Because the insider-partial mediator has close links with the disputants, he or she has a personal interest in a successful outcome and will stick around to make sure any settlement is implemented. [14] Insider-partials are in this way unlike outsider neutrals, who usually leave to go home or go on to their next case after mediation is done. Not surprisingly, insiders tend to be more invested in the success of the mediation than outsiders, and are more likely to stick around to help resolve any difficulties that develop in the implementation process. This helps to ensure the stability of any settlements reached.

Nevertheless, because they conceive of the ideal mediator as distant and disinterested, many people continue to be wary of the notion of "biased" mediation. In their view, individuals who are partial to one side or the other have no hope of devising a fair solution. Many theorists point out, however, that some degree of bias can actually turn out to be extremely effective in mediation. In part this is because the party that is favored may want to preserve its relationship with the mediator, while the disfavored party may wish to earn the mediator's good will. The mediator thus has benefits to provide to both sides. [15] Also, a mediator with connections to one or both sides may have the greatest influence in encouraging parties to compromise or change their behavior. Lastly, it turns out that what mediators do in mediation is typically more important than their initial alignment with one side. Mediators can temper their biases to preserve their acceptability to disputants. If, despite their initial closer ties to one side and their personal stake in the outcome, they act in an even-handed manner, they are likely to gain even further trust and influence.

In light of these benefits, Paul Wehr, John Paul Lederach and other scholars have argued that insider-partials are equally or even more legitimate mediators in certain contexts than the typical outside neutrals. Sometimes such mediators work alone, while at other times they team up---one insider-partial working with one outsider-neutral to develop trust among the many parties in a complex, multi-party conflict.[16] 
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Insider-Partial Mediation

Insider-partial mediation is mediation that is done by a person who is already involved in the conflict (thus, someone who is an "insider"), and, at least to some extent, is aligned with one side or the other (hence, someone who is "partial"). 

This type of person differs from the traditional mediator in the dominant North American mode of mediation, which calls for a neutral, impartial mediator. However, many societies in the two-thirds world feel more comfortable with insiders as mediators, as they know the situation better, are more easily trusted, and will stick around to make sure any settlement is implemented, unlike outsider neutrals, who usually leave to go home or go on to their next case. Thus outsiders may not be as invested in the success of the mediation as an insider might be, nor are they present to help resolve any difficulties that develop in the implementation as often as insiders are.

The key to the success of insider-partial mediation is the stature of the person mediating. They must be someone who is known and respected by all parties to the conflict, and someone who is trusted to be fair, even though they are associated with one side or another. Oscar Arias, former President of Costa Rica, is one well-known example of an insider-partial mediator who helped create the Esquipulas agreement to end the Central American wars in the 1980s.
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