
Mediation Strategies and Techniques
1.
Convening Processes
Conflict interventions usually begin with a convening process, in which disputants come together with a third party to discuss the conflict and decide on a course of action. This essay outlines strategies for doing a conflict assessment, identifying and recruiting participants, obtaining resources, and designing the process.

2.
Ripeness-Promoting Strategies
A conflict is said to be ripe once both parties realize they cannot win, and the conflict is costing them too much to continue. However, if the parties have not yet reached that stage, steps can be taken to encourage them to consider negotiating.
3.
Ground Rules
Ground rules are formally agreed on standards of conduct that govern third-party processes. They cover the behavior of the disputants, the role or behavior of any third party, the methods or process to be used, and/or the substance of the discussions.

4.
Sequencing Strategies and Tactics
Some conflicts are so complex that it is unrealistic to try to resolve the whole thing at once. In these cases, interveners can divide the immediate dispute into a more manageable series of sub-disputes. They can then address the easiest issues first and save the harder ones for later. An alternative approach does the hardest one(s) first. This essay discusses different approaches to sequencing.

5.
Reframing
Bernard Mayer wrote, "The art of reframing is to maintain the conflict in all its richness but to help people look at it in a more open-minded and hopeful way."

6.
Option Identification
Once the parties have identified the issues under contention, they should systematically list all options that they see available to them for advancing their interests. Option identification helps parties develop creative, realistic solutions to their conflict.

7.
Focusing on Commonalities
Andrew Masondo wrote, "Understand the differences; act on the commonalities." This essay examines how that can be done.

8.
Caucus
Caucuses are meetings that mediators hold separately with each side of a dispute. They can be called by the mediator or by one of the parties to work out problems that occur during the mediation process. Some mediators use them extensively, while others do not use them at all.
9.
Reality Testing
Parties often have wildly unrealistic expectations. They tend to overestimate what they can accomplish and underestimate how much suffering the conflict will cause.
10.
Costing
Costing is the process of assessing the costs and benefits of a particular action -- not only in monetary terms, but in terms of time, resources, emotional energy, and other intangible effects on people's lives.
11.
Action-Forcing Mechanisms
Deadlines can be very useful. They can force disputants to stop stalling and move forward in a negotiation. However, if these deadlines are too soon, they can lead to poor decisions.
12.
Trust in Mediation
Alan Gold harped on the importance of trust in mediation when he wrote, "The key word is 'trust.' Without it, you're dead. Without it, stay home!" This essay explains why trust is so important in mediation and introduces trust-building strategies.
13.
Codes of Conduct for Intervenors
Those working in conflict resolution face a variety of complex ethical questions. Codes of conduct are guidelines governing the way dispute resolution practitioners deal with these issues.
Convening Processes

By Brad Spangler October 2003

What is Convening?

Convening is the first stage in conflict intervention. Its role, as the name implies, is to bring disputants to a preliminary meeting where they will discuss the issues of a conflict and consider options for its resolution. Its goal is to pave the way for an actual conflict resolution process such as mediation, negotiation, or consensus building.

It is the convener's (organizer's) responsibility to carry out tasks that ensure the chosen resolution process proceeds smoothly, such as: assess the conflict situation, identify key stakeholders and participants, introduce options for a resolution process, distinguish resource needs and funding sources, and choose an appropriate venue. If these convening processes are carried out carefully and skillfully, the chances of successfully implementing an agreement is increased.
Convener Characteristics

The convener of an initial meeting may or may not be a stakeholder in the problem. The convener's main role is to identify and bring all legitimate stakeholders to the table. Since it is up to the convener to persuade them to participate in the resolution process, he/she must be seen as credible, unbiased, and trustworthy. This is particularly important in seemingly intractable conflicts, where the issues are contentious and the parties distrustful of each other.[1] It also helps if the convener is knowledgeable about the issue at hand. Thus, at the community level, a local leader, an organization or a steering committee made up of different groups may all serve as conveners. At the state and federal levels, government agencies or officials may serve as conveners.[2] However, stakeholders are often distrustful of government officials so agencies may hire a neutral third party to convene stakeholders.

"Conveners help start a process but do not necessarily assume responsibility for conducting it."[3] Once an initial meeting is arranged, the convener's job is usually over. However, conveners sometimes take on the role of facilitator in the actual negotiation phase. This only occurs when the convener is objective and is trusted by all sides. The bottom line is that the convener (as well as the subsequent neutral) must have legitimacy in the eyes of key stakeholders.[4] The convener must be able to "bring parties together in a positive and productive frame of mind, and if someone other than the convener takes over the process, it is important that the stakeholders play an integral role in choosing the new neutral."[5]

Convening at Different Scales 

Convening is a necessary first step before any mediation or consensus-building process, be it interpersonal, community, or international. The general principles of convening apply to all of these levels, though they tend to be similar in smaller conflicts and at lower levels. One key difference, however, is that in large and complex public policy cases, as well as international cases, the legitimacy of stakeholder representatives is a more critical issue; thus, the convening process takes longer.  At the local level it is fairly easy to identify respected leaders, whereas, with larger conflicts, the convener must take the time to ensure that participants are legitimate in the eyes of those they represent and in the eyes of other negotiating stakeholders.

The ongoing intractable conflict between the Israelis and the Palestinians provides a perfect example of the importance of representative legitimacy. From the beginnings of the conflict, Israeli officials have debated which Palestinian leaders to negotiate with. In the early 1980s they hoped that Palestinian leaders from the West Bank would be chosen as the true representatives of the Palestinian people. However, by the end of the 1980s the Palestine Liberation Organization, with Yassir Arafat at its head, had developed control over Palestinian affairs.[6] Finally, in 1993, Israel's Prime Minister Yitzhak Rabin negotiated a peace accord with PLO leaders, including Arafat, in Oslo.[7] That it took almost a quarter century for the two sides to reach the negotiating table shows how difficult it can be to convene negotiations in an international conflict. It is highly unlikely that the same delay would occur at the local or national level.

Four Steps of the Convening Process[8]

Conflict Assessment
The first major step is to assess the situation. This requires carrying out a number of specific tasks, the first of which is to determine precisely what the convener seeks to accomplish. What are his/her goals? Is it to solicit information? To provide information? To de-escalate a situation, consult on an issue, or seek advice? Or is it to suggest and initiate a specific conflict resolution process such as mediation or consensus building?

Assessment also requires that, at the outset of the convening effort, the convener identifies and clearly defines the issues, taking into consideration the differing views of various stakeholders. S/he then frames the issues in such a way that all parties understand them and are open to working with the convener. Accomplishing this helps the group work more efficiently. If issues are not clarified well, time is wasted due to confusion and frustration. The convener should also carefully examine the context of the dispute. He should know the limits of his authority and also who is supposed to formalize and implement any agreement that may be reached by the convened group. The convener must know whether the decision-making organization or agency will support decisions reached through alternative processes such as mediation or consensus building.
Stakeholder Identification
Identifying all interested (key) stakeholders is probably the most important aspect of the assessment process. The convener's top concern in identifying and inviting stakeholders to a meeting is to make sure everyone who should be involved is so. S/he must ask questions such as: "Who is effected by the issues?" "Who will implement agreements?" "Who could possibly block an agreement?" "What is the past history between stakeholders?" "What are the power dynamics between them and how can they be effectively managed to ensure a balanced process?"

The convener must also determine what potential resource needs will arise during the actual negotiation process. For example, the group may require certain types of expert or specialized information, or a professional facilitator may be needed as well as support staff. Next, the convener must determine if and how these needs can be met. The conclusion to this inquiry obviously effects the ultimate decision of whether or not to actually convene the stakeholders: an ill-equipped negotiation process jeopardizes the hopes for agreement. However, resource needs are only one potential obstacle to negotiation. The process may also be aborted if key stakeholders refuse to participate in the process.[9]

Once key stakeholders and stakeholder groups are identified, the convener must then work with them to decide who will actually participate in the meeting. They must decide on their representatives, but it is up to the convener to make sure that these individuals truly represent the members of their group. The convener is responsible for ensuring that key parties are sufficiently and legitimately represented and have the resources and capacity to participate effectively in the decision making process.[10]
Obtain Resources
The third major step is to locate the necessary resources to carry out the convening. In other words, the convener is charged with developing a funding strategy. The convener's first move may be to research philanthropic or governmental agencies in order to find sources of funding. If the convener is a government official or agency there may already be funds available to carry out a decision making process. At the international level convening may be sponsored by a state government or even the United Nations. Most small scale situations demand that the convener locate and apply for funding, usually in the form of grants.[11]

Process Design
The final step of the convening process is to organize and plan the dispute resolution process which will begin with the initial meeting the convener has organized. Ground rules must be established and agreed upon, and agenda set, and a strategic plan developed. A key to this part of the convener's job is to make sure that the agreements reached will be linked or incorporated into official decision-making structures (e.g. government).[12] For example, many consensus-building processes take place outside of such formal decision-making structures. Therefore, the convener must make sure that formal decision making mechanisms are linked to the more informal process. That is the only way for the work of the consensus process to reach formal and legitimate implementation. Of course, in the case of more formal conflict resolution negotiations, for example reaching a peace accord, it is likely that the proper structure of governance will be readily identifiable and maybe even involved in the convening process itself.
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Ripeness-Promoting Strategies

By I. William Zartman September 2003

The parties' perception of a mutually hurting stalemate is a necessary condition for the opening of negotiations to end a conflict. Once all sides realize they cannot win with further escalation, and the status quo is unacceptably damaging (this is a hurting stalemate), the conflict is said to be "ripe" for resolution. While that perception may be insufficient in and of it self, the absence of ripeness does not mean we should walk away and do nothing. Too often, the absence of ripeness is cited as an excuse for total disengagement. However, that is when efforts are needed more than ever to move the conflict to the point where it is susceptible to mediation or negotiation. If a conflict is not ripe, it can be ripened, and if an interested party cannot ripen it, it can position itself for later involvement. Indeed, if ripeness is not present, its components can serve as a target that helps identify obstacles and suggests ways of handling them and managing the problem until resolution becomes possible. Even when a conflict is ripe for negotiation, practitioners need to employ all their skills and apply all the concepts of negotiation and mediation to take advantage of that necessary but insufficient condition in order to turn it into a successful peacemaking process. 

Ripening is a challenge to creative diplomacy. Since ripeness theory indicates that ripeness is a subjective perception that results from objective indicators plus persuasion, these are the two elements that require attention in ripening. The parties need to feel that they are in a mutually hurting stalemate and that there is a way out only through negotiation, mediation or a related non-coercive process. If some objective elements are present, persuasion is needed to bring out the perception of both the stalemate and the pain. Such was the message of Henry Kissinger (U.S. President Nixon's Secretary of State) in the Sinai withdrawal negotiations[1] and Chester Crocker (U.S. President Reagan's Assistant Secretary of State for African Affairs) in the Angolan negotiations,[2] among many others, where the United States diplomats emphasized the absence of real alternatives (stalemate) and the high cost of the current conflict course (pain). Conflicting parties may believe that pain is evidence of commitment and stalemate is a challenge to toughing it out, until a new opportunity to escalate out of the painful stalemate arises. Persuasion from a trusted third party or from voices within the conflicting parties is needed to change this perception. 

The other element critical to persuasion is the perception of a way out, a realization -- necessarily bilateral -- that the other party is willing to join in the search for a negotiated solution and that such a solution does exist in principle. The perception of a way out need not identify a specific agreement, but rather merely the belief that an agreement can be found. It is as much a perception of the other party's willingness to bargain as it is of a bargaining range. In its absence, a third party or internal faction is needed to encourage that perception, but also to encourage thinking about possible solutions. Third parties may also need to be involved much more directly, serving as a go-between to carry each party's perception of a possible agreement to the other. 

If there is no objective indicator to which to refer, ripening may involve an even more active engagement of the mediator, altering that role from communication and formulation to manipulation.[3] As a manipulator, the mediator may increase the size of the stakes, attracting the parties to share in a pot that otherwise would have been too small. Kissinger's action to increase the size of the pot during the second Sinai disengagement through United States aid is an example of the first type of manipulation, to enlarge the stakes in a successful outcome. Or the mediator may limit the actions of the parties in conflict, thereby providing objective elements for the stalemate. NATO bombing of Serb positions in Bosnia in 1995 helped to create a hurting stalemate, as did the American arming of Israel during the October war in 1973 or providing arms to Morocco (after two years of moratorium) in 1981 are typical examples, among many others, of the mediating body (here meaning NATO or the U.S., not just one person) acting as a manipulator to bring about a stalemate. Such actions are delicate and dangerous, since they threaten the neutrality and hence the usefulness of the mediator, but on occasion they may be deemed necessary. 

Crocker's experience in Angola indicates, first and above all, the importance of being present and available to the disputants while waiting for the moment to ripen, so as to be able to seize it when it occurs. To begin with, Crocker[4] lists a number of important insights for positioning:

· Give the parties some fresh ideas to shake them up; 

· Keep new ideas loose and flexible and avoid getting bogged down early in details; 

· Establish basic principles to form building blocks of a settlement; 

· Become an indispensable channel for negotiation; and 

· Establish an acceptable mechanism for negotiation and an appropriate format for registering an agreement. 

Other strategies include items identified with pre-negotiations:[5] 

· Identify the parties to be involved in the settlement; 

· Identify the issues to be resolved, and separate out issues not resolvable in the conflict; 

· Air alternatives to the current conflict course; 

· Establish bridges between the parties; 

· Clarify costs and risks involved in seeking settlement; 

· Establish reciprocity, the sense that each party will reciprocate the other's concessions; and 

· Assure support for a settlement policy within each party's domestic constituency. 

None of these things is easy to do, of course, nor are they done quickly. But working toward these goals, even when the conflict is not "ripe," is likely to create a ripe moment much more quickly than letting the conflict simply follow its normal course. 
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Ground Rules

By Michelle Maiese September 2004

What are Ground Rules?

Nearly every kind of dispute management process relies on some form of ground rules. Ground rules are the standards of conduct for mediation, arbitration, and consensus building. Though often unspoken, they are usually used in direct negotiation processes as well. 

Ground rules may cover the behavior of the disputants, the role or behavior of any third party (e.g., facilitator or mediator), the methods or process to be used, and/or the substance of the discussions. When used in consensus building, the list of ground rules is sometimes referred to as a protocol. This is an initial set of rules that are negotiated before or during the first meeting and establish common rules of engagement regarding project organization, group decision-making, communication with constituents and the media, and the use of data and technical information.

Emphasis on ground rules stems from a belief that all parties in a dispute resolution process should be treated equally and fairly. These rules spell out behavior and procedures that people consider fair, but tend to abandon when carrying on a fight. [1]

For example, behavioral ground rules for negotiation or mediation may be that people must talk one at a time, that they must listen carefully to their opponents' statements, or that they must treat each other with dignity and respect. Typically parties agree that no one is permitted to dominate a discussion or claim special privileges unless the entire group agrees to grant them. Derogatory language or attacks on other people's values or culture are usually not permitted. [2]

Other rules apply to processes and procedures. For example, process ground rules for mediation might say that people are expected to be on time for meetings, that substitute representatives must be approved before the meeting occurs, and that observers are (or are not) allowed. Rules for managing participation may also be instituted. For example, should participants raise their hands and wait to be called on, or should they speak freely? [3] Other process rules concern how draft documents will be circulated and reviewed and how to reschedule meetings if necessary. [4]

Procedural rules may also define the role of observers, establish the closed or open nature of the meetings, and define ways to deal with the news media. Mediation ground rules usually require that the conversation that takes place in the meeting room be confidential, unless an explicit agreement is made to release particular information. In many cases, parties agree not to characterize the position of any other party in public statements or in discussions with the press, even if that party withdraws from the negotiations. [5] When participants are negotiating public policy issues, it is important that the process be accountable and open to scrutiny. However, an excessively public negotiation can reduce creativity by increasing reluctance of participants to present new ideas and discuss issues openly. [6] Such issues should be kept in mind when establishing ground rules. 

Often the facilitator or mediator should help the parties develop rules that will guide group members' interactions with the press. This includes guidelines on who will talk with the press, who is responsible for writing press releases, how often reports will be released, and what sort of information should be provided. Participants might also agree not to reveal the content of a likely settlement until everyone involved has accepted it. [7]

Ground rules also define the role the person in charge of the meeting. Rules pertaining to the intermediary's role in mediation or consensus building might include the idea that the intermediary will set an agenda for each day's meetings, which needs to be approved by the parties, and that the intermediary will lead the discussion, giving each party an equal amount of time to talk. Such rules also serve to clarify the degree of authority afforded to a mediator or facilitator. While some processes provide a mediator with considerable discretion, other processes restrict the mediator in terms of budget, staff, and involvement. [8] The roles and responsibilities of the mediator or facilitator vary across cases.

There are also rules to define the boundaries of substantive discussions, including what issues will be addressed, the type data that will used, and methods of obtaining information. [9] An example of a rule setting the boundaries of discussion might be one that defines which topics are to be covered and which not:"discussion today will focus solely on the issue of water usage, and will not go into a discussion of mineral rights." Rules surrounding the agenda might also establish the expected length of time a process will take and set down fixed time lines or deadlines.

From time to time, the groups may change the rules during the course of the negotiation. Whether they are adding a new rule or modifying an existing one, the entire group should approve the change before it's adopted.

Instituting Ground Rules

When the disputants are familiar with each other, and with the process, ground rules may simply be assumed rather than stated outright. If the disputants have not worked together before, however, or are not familiar with the process, explicit ground rules can be very helpful in focusing the discussions in a productive way and preventing the process from becoming side-tracked by unnecessary procedural disputes. There is no one correct set of ground rules. Different approaches are appropriate in different circumstances.

It is the facilitator's job to help the group design its meetings in a way that is consistent with the core values of facilitation. In many instances, ground rules are developed by the facilitator before the first meeting and are sent in draft form to the parties for their review. This proposed set of ground rules contains guidelines for constructive discussion. Before or during the first meeting, the program manager talks to participants about these guidelines to make sure that the rules are clearly understood. [10] Rules will effectively guide group members' conduct only if they find them acceptable. Therefore, all participants must review the ground rules to ensure they begin negotiations with shared expectations.

Ground rules are often based in part on concerns raised by parties during preliminary analysis interviews where parties are asked to suggest rules. Groups are generally more committed to rules they have freely chosen. However, in some cases it may be more appropriate for the facilitator to provide a set of ground rules. One option is for facilitators to provide a complete set of ground rules and ask members to select those they consider useful. [11] The facilitator can then send a document that describes the proposed ground rules to all participants so that members can make an informed choice about which ones they wish to use. Another option is for facilitators to list the rules they commonly use, and then ask for additional ground rules from participants. Facilitators can ask participants to think about what they, as individuals, need to ensure a safe environment to discuss difficult and controversial issues. [12] Finally, some believe that the best way to create ground rules, time permitting, is to allow the participants to generate the entire list.

In general, the parties should discuss ground rules together and develop a set they all agree upon. Rules should be adopted by the group at the first or second session and any questions or concerns about the ground rules should be addressed early on. It is crucial that all parties accept and agree to use the ground rules. The first acknowledgment of a rule violation can be phrased as a reminder. If additional violations occur, reminders can become more forceful: "You have violated the ground rule that prohibits personal attacks. I ask you to refrain from such comments." The chairperson can ask the participant to leave the session if the violation continues. This is important, because if even one person refuses to abide by them, they will become meaningless. Also, if facilitators do not set a tone of strict adherence to the items early in the process, it may become impossible to enforce them later. Facilitators should also be sure their own participation conforms to ground rules.

Rules may be written down or conveyed orally. When parties will be working with each other for an extended period of time, especially when trust is low, they often use written ground rules. If parties have already established a positive working relationship or they only plan to meet one or twice, they may be more likely to use spoken ground rules. [13] 

Why Are Ground Rules Important?

Ground rules are important because they establish the purpose of the dispute resolution process at hand and shape how meetings will be conducted. By setting down rules about who may participate and how decisions will be made, parties can ensure that these processes run more smoothly. In addition, ground rules institute safeguards to protect parties and discourage needless escalation.

A group's process is more effective when members explicitly identify and commit to following rules about how they will act. Instituting ground rules against personal attacks, for example, can help to keep uncertainty or hostility from becoming issues in themselves. Ground rules for attendance can likewise be important, as the group may be prevented from making decisions or may lack critical information if a key person is absent. [15]

The ground rules that the group agrees to follow will affect the kinds of interventions the facilitator makes. For example, ground rules can help to create a supportive climate for communication between present or former enemies as well as individuals who have undergone social severe social trauma. Rules such as no interrupting, giving every participant equal opportunities to speak, and refraining from judgmental and caustic responses all help to create and sustain safe spaces for communication and foster a sense of security among participants.

Adopting procedures also allows parties to reach agreements early in the discussions. Success early on in developing ground rules demonstrates to skeptical parties that they can indeed reach agreement with one another. [16] This is a first step towards working together effectively to solve the problem at hand. In addition, discussing rules helps to provide guidelines for behavior that participants are likely to follow as they contribute to making the rules. 

However, there is sometimes a danger that ground rules will privilege the already privileged groups in a given dialogue or negotiation. For example, in a dialogue about race, white participants will often support ground rules meant to keep anger out of the discussion. But anger is a key element of racial problems, so it needs to be expressed and dealt with. [17] Facilitators should try to ensure that that the rules established for discussions and dialogues do not further oppress historically oppressed people or prevent any group of people from feeling safe in the discussions. (Though it is commonly asserted that "privileged" groups need to be made uncomfortable to learn, meaningful learning and conflict transformation cannot take place if some groups feel so uncomfortable that they do not speak openly about their issues and concerns.)

Some Sample Ground Rules:

· Parties agree to take turns speaking and not interrupt each other 

· Parties agree to call each other by their first names 

· Parties agree not to blame, attack, or engage in put-downs.  They will ask questions of each other only for the purposes of gaining clarity and understanding 

· Parties agree to stay away from establishing hard positions and express themselves in terms of their personal needs and interests and the outcomes that they wish to realize 

· Parties agree to listen respectfully and sincerely try to understand the other person's needs and interests.  While in mediaiton or negotiation, parties will refrain from adversarial legal proceedings

Available online here. 

References:
[1] Susan L. Carpenter and W.J.D. Kennedy, Managing Public Disputes: A Practical Guide for Government, Business, and Citizens' Groups, (San Francisco: Jossey-Bass Publishers, 2001), 118.

[2] Carpenter and Kennedy,118.

[3] Paul Gorski, "A Guide for Setting Ground Rules," Multicultural Supersite, McGraw Hill. Available online here.  

[4] Lawrence Susskind and Jennifer Thomas-Larmer, "Conducting a Conflict Assessment," in The Consensus Building Handbook: A Comprehensive Guide to Reaching Agreement, eds. Lawrence Susskind, Sarah McKearnan and J. Thomas-Larmer, (Thousand Oaks, CA: Sage Publications, 199), 123.

[5] http://www.resolv.org/articles/t_groundrules.htm, RESOLVE: Center for Environmental and Public Policy Dispute Resolution.

[6] Michael L. Poirer Elliot, "The Role of Facilitators, Mediators, and Others," in The Consensus Building Handbook: A Comprehensive Guide to Reaching Agreement, eds. Lawrence Susskind, Sarah McKearnan and J. Thomas-Larmer, (Thousand Oaks, CA: Sage Publications, 199), 228.

[7] James Kunde, "Dealing with the Press," in The Consensus Building Handbook: A Comprehensive Guide to Reaching Agreement, eds. Lawrence Susskind, Sarah McKearnan and J. Thomas-Larmer, (Thousand Oaks, CA: Sage Publications, 199), 448.

[8] Elliot, 228.

[9] Carpenter and Kennedy, 119.

[10] Carpenter and Kennedy, 120.

[11] Roger M. Schwarz, The Skilled Facilitator: Practical Wisdom for Developing Effective Groups (San Francisco: Jossey-Bass Publishers, 1994), 64.

[12] Gorski, available online here. 

[13] Carpenter and Kennedy, 120.

[14] Carpenter and kennedy,121.

[15] Schwarz, 269

[16] Carpenter and Kennedy, 121

[17] Gorski, available online here.


Use the following to cite this article:
Maiese, Michelle. "Ground Rules." Beyond Intractability. Eds. Guy Burgess and Heidi Burgess. Conflict Research Consortium, University of Colorado, Boulder. Posted: September 2004 <http://www.beyondintractability.org/essay/ground_rules/>.

Sequencing Strategies and Tactics

By Joshua N. Weiss andSarah Rosenberg September 2003

Negotiators and mediators who deal with very large social conflicts have to skillfully manage a very complex and diverse set of challenges. In order to do that, these people must think about the best way to order or sequence the issues in a particular conflict. There are a number of models that enable a negotiator or mediator to make sense out of the complexity and design the best process in order to try to address the issues in the conflict. Due to the fact that many negotiation/mediation processes are often needed before an agreement is reached, the models presented below are used in a stand-alone capacity or in a contingency fashion. For example, it is common to have a few processes that try to use the gradual approach and then, picking up on previous processes, another strategy, such as the boulder in the road, is attempted.

Note: Strategy is defined herein as the overall plan for how to approach an issue, while tactics are singular actions taken in order to achieve the desired ends of a strategy.

General Sequencing Models 

While there are many variations, the following models tend to be the manner in which negotiators and mediators approach large social conflicts:

Gradualism (also called Incrementalism, or see Negotiation Strategies)
The gradualism method is characterized by a purposeful strategy whereby the mediator attempts to move the parties from simpler to more complex issues (as defined by the parties). This approach was popularized by U.S. Secretary of State Henry Kissinger's efforts in the Middle East as well as the more recent Oslo Process between the Israelis and Palestinians. The logic behind the approach is that trust is low and so the parties need to take small steps to create initial trust and/or foster a positive atmosphere such that subsequent vital issues may be broached.

Pros

· It is the most logical and the most practical of all the sequencing strategies. 

· It is inherently cautious, which may impart a sense of ease among the disputing parties. 

· It concurrently allows the mediator and the parties to gauge progress at different intervals. 

· It is flexible...it can be changed as needed. 

· Purportedly, the more the agreement is implemented, the more difficult it becomes to alter the "realities on the ground" (in other words, to back away from those changes). 

Cons

· It is susceptible to manipulation by the parties, particularly by the more powerful party, as it can control the process more easily. 

· It is vulnerable to spoilers whose intent is to disrupt the process. 

· It requires patience and ignores the fact that the populaces want tangible change quickly. 

· There is a dominant belief that no one issue is too important to hold back progress that has been consummated on other issues. Therefore, the more difficult issues that cannot be resolved are continually pushed off to some future date or postponed indefinitely. 
Boulder in the Road
The "boulder in the road" approach can best be characterized as the opposite of the gradualism approach. It proposes to address the more complex issues first, thereby moving the "boulder" or greatest obstacle, which enables an easier resolution of the remaining issues. This approach might, in some ways, seem to be counterintuitive because the core issues have confounded and hence blocked settlement for years and even decades. However the stage of the conflict and whether the conflict is ripe for resolution due to either a mutually hurting stalemate or mutually enticing opportunity -- can make this bold and presumptive stance most desirable.

Pros

· It is a high-reward strategy. 

· It is a bold strategy that seriously challenges the intentions of the conflict parties from the outset. 

· It prevents parties from manipulation of small agreements in a manner that suggests a lack of good faith. 

· It attempts to bind the parties to the peace process and thus quickly determines the sincerity of the involved parties. 

Cons

· It is a high-risk strategy. If there is a breakdown in the negotiation process, the outcome is most likely renewed violence or even overt war. 

· Negotiators/Mediators may simply not consider this approach because it appears unrealistic, particularly if they receive initial negative feedback from the discordant parties. 

· Were this strategy to fail, starting anew may be formidable unless other significant changes occur. Many parties often see little point in continuing or trying any other approach if they believe there is no agreement on the most difficult issues. 

Committee
Instead of employing either an easy-to-hard or hard-to-easy sequence, negotiators/mediators take the hard issues that the different parties highlight and divide the parties into committees to deal with each issue. These committees work simultaneously on specific issues in smaller groups, and then their resolutions are presented to the larger group. All the committees tend to work under the mantra that nothing is agreed until everything is agreed. 

Pros 

· In the negotiation of many conflicts, one or both parties often demand deliberation of certain issues first, claiming there is nothing else to negotiate about and hence providing an excuse to cease deliberations. But the committee approach meets such demands without causing a breakdown in the negotiations. 

· The parties are essentially forced into a cooperative attitude on issues previously considered non-negotiable. 

· Its ability to separate complicated issues, addressing them in an isolated manner -- so other smaller issues cannot muddy the process of resolving the more contentious issues. 

· It follows the mantra of "nothing is agreed until everything is agreed" and is therefore independent yet flexible. 

Cons 

· The negotiators are not part of the different smaller committee discussions and, as a result, they lack an understanding of how specific agreements were arrived at and decided upon. 

· Coordination between the different subset committees is challenging. 

· There is less opportunity to link or package issues to resolve a problem because the parties are isolating core issues. 

· Small committees require the mediation team to also be split in a similar pattern. This is potentially problematic as not all mediators work in the same manner. 
Formulaic (also called Agreement-in-Principle)
This approach involves reaching a general agreement early in the process with the intention of working out the details at a later stage. This general agreement is purposely vague in order to keep the parties at the table, set a positive tone for the rest of the process, and build momentum.

Pros

· It is general enough that the parties are likely to reach an initial agreement without having to commit to too much concretely. 

· It generally sets a positive tone of working together and shows the parties they can cooperate. 

· It provides enough vagaries for interpretation by different parties and leaders. 

Cons

· It often gets stuck in the general agreement stage -- the devil is in the details. 

· It is vague and open to interpretation, so parties may think they have agreed when they really have not, or they run into interpretation problems. 

· It may raise hopes prematurely that an agreement will be easier than previously thought. 

Tactics Related to Sequencing

Within the different strategies are tactics, or specific actions negotiators or mediators may take to advance their overall strategy. While a specific tactic is by no means bound to a particular strategy, certain tactics tend to be employed when a certain strategy is used. For example, fractionation (breaking big issues down into smaller pieces or "fractions") is most closely associated with the gradualism strategy. Below are some of the more commonly used tactics:

Fractionation (or Fractionalization): The process of dividing the most difficult issues into smaller parts in order to keep a situation from escalating and thereby making the issues more manageable. As mediator Bernard Mayer explains, "The art of fractionalization is to divide a conflict into manageable chunks that are neither too small nor too large and that do not isolate any major issue in a way that makes creative problem-solving more difficult."

Holisticism: The process of addressing issues in their entirety without breaking them into smaller elements. This is done particularly with issues that do not lend themselves to being broken down easily. 

Irrevocable Commitments: The process of making a concession that is virtually impossible to rescind. This is used to try to positively entrap the parties in the process, making it very difficult for them to leave the table. 

Linking: The process of conjoining one issue with another for the purposes of settling both issues. 

Nothing is Agreed until Everything is Agreed: A philosophical approach that highlights for the parties they should feel free to generate all sorts of ideas, and not be bound by any one of them until all the issues in question are agreed to.

Packaging: The process of negotiating and linking multiple issues together for the purposes of reaching a comprehensive agreement.

Salami Slicing: The process of taking the whole conflict or a single issue in the conflict, viewing it as a "salami," and slicing off pieces until one has dealt with the entire problem. Focusing on the easier elements of a specific problem first is generally how this is accomplished.
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Reframing

By Brad Spangler November 2003

Setting the Stage for Reframing

Parties enter into conflict resolution processes with their own interpretation of the problem: what issues are in dispute, why the problem has arisen, and how best to resolve the conflict.[1] The way in which a party describes or defines a conflict is known as framing. One of the first things a mediator does in the mediation process is to get the parties to explain their view of the problem. This allows the sides, as well as the mediator, to see how each is framing the conflict.[2] In most cases, these initial statements will reveal very different views of the dispute. For example, opening statements tend to use adversarial language. They often place blame on the other side, attribute negative qualities to the other side's personality or identity, and demand that the other side comply with their demands.[3] Such conflicting frames spur antagonism and prevent the parties from reaching an acceptable and effective agreement.
What is Reframing? 

"Framing refers to the way a conflict is described or a proposal is worded; reframing is the process of changing the way a thought is presented so that it maintains its fundamental meaning but is more likely to support resolution efforts."[4] Parties can engage in reframing on their own, but it can be extremely helpful to have a third party (mediator or facilitator) to guide the process. It becomes the mediator's or third party's job to restate what each party has said in a way that causes less resistance or hostility. In other words, the mediator helps disputants communicate and redefine the way they think about the dispute, in the hopes of enabling cooperation between opposing sides. The ultimate goal of reframing is to create a common definition of the problem acceptable to both parties and increase the potential for more collaborative and integrative solutions (see win-win).

The process of reframing can occur quickly if parties are receptive to it, or it may take more time if they are not. In many cases, parties are not aware of the true nature of the conflict. They know they are angry, that they have been wronged, and that they want retribution. However, they may not be able to identify the problem clearly. With the assistance of a mediator and the passing of time, the parties are given the chance to explore the nature of the conflict. Through this process they will hopefully begin to understand the underlying causes of the conflict.[5] Once parties begin to truly understand each other's point of view, it makes it easier for them to think about solutions that will work for both sides.

Reframing In Intractable Conflicts

While reframing is often all that is needed to find a win-win solution in many conflicts, in the intractable conflicts that are the subject of this website, reframing is helpful, but not sufficient. Often in these conflicts, disputants need not only to identify mutual interests, but also need to examine underlying needs. When the parties understand the underlying causes of the conflict in terms of interest and needs, it becomes more possible to begin thinking in terms of innovative solutions, or at least possible conflict management strategies that allow the conflict to be pursued, but in less destructive ways.

How Much Assistance?

Mediators and facilitators vary in the degree of direction they provide to parties in the reframing process. Some will simply ask probing questions and then sit back and let the parties work out the issues themselves. Asking "deeply honest" or challenging questions that force the parties to reveal their true feelings can be very effective at facilitating communication (see empathic listening). For example, the mediator may ask, "What did he do that you disliked?" "What would you like for him to have done?" "What would you like him to do now?" "How should he start?" "What should he say?" "How would you respond if he did?"[6] On the other hand, the mediator may take a more directive role and specifically suggest new ways of defining the problem that he/she thinks will be more constructive. Sometimes the mediators try to reframe issues that are unresolvable in a way that diverts attention away from that type of issue and toward aspects of the dispute that can be resolved.[7]

Reframing Techniques

How a mediator approaches the reframing process necessarily depends heavily on the type of conflict at hand. Generally speaking, it is easier to help reframe interest disputes (see integrative/interest-based bargaining) than reframing value conflicts over issues such as guilt, rights, or facts (see intolerable moral differences).[8] As noted above, the goal of reframing is to develop a mutually acceptable definition of the problem.

Therefore, when redefining interest-related issues, it is crucial to include all essential interests of both sides in the new definition. A common way mediators accomplish this is to shift the level of generality or specificity of the issue.[9] For example, the mediator may expand the number of issues to be considered rather than just sticking with the parties' narrow conception of the problem. By listening carefully to the parties' position statements, mediators seek to identify the underlying interests of those positions. By shifting from specific interests, such as a pay increase, to more general interests such as overall employment benefits, mediators can help generate more feasible options for settlement.[10]

Value conflicts, on the other hand, are normally more difficult to reframe. These conflicts have a tendency to polarize the disputants. When parties possess strictly opposed value-based viewpoints there are a few techniques a mediator can use to reframe the issues so they will be more ripe for resolution. The first technique is to translate values into interests. For example, if there is a dispute between people about the value of wilderness as opposed to jobs, it would be very hard to resolve which is more important. The question always develops: for whom? Wilderness will be more important for some; jobs for others. But if the particular dispute is reframed in terms of interests: some groups want a particular piece of land preserved as wilderness, and others want jobs, there might be a way to provide jobs serving people going into or coming out of the wilderness. Or development might be allowed to take place somewhere else in exchange for a wilderness designation on the contested land. By trading off interests, not values, agreement can sometimes be reached.

A second strategy for dealing with value conflicts is to identify overarching, superordinate goals that all parties can accept and cooperatively work toward.[11] In the abortion controversy in the United States, for example, the two sides are probably never going to agree about whether abortion is moral or not. But they can agree on the idea that women should be helped to avoid having unwanted babies. They can then work together to try to prevent unwanted pregnancies and to provide options to abortion (such as adoption) for women who still are faced with that dilemma.

People often explain their circumstances, emotions, and ideas through the use of metaphors, analogies, proverbs and other imagery. Thus, another approach to reframing is using new metaphors to describe the situation. Using metaphors that both parties relate to can help open up communication and increase understanding of the conflict and possibilities for resolution.[12] For example, some people who were writing essays for this system did not understand why they could not write whatever they wanted. Their metaphor for this system was an edited book, and in most edited books, the chapters are on topics of the authors' choice (or at least they have a fair amount of leeway.) But when we explained that another way to think of this system was as a lego building block kit, and that they were writing a piece that would fit together with other pieces around it to form a whole, they better understood their role in the bigger project.

The final technique for value conflict reframing is avoidance. This means the mediator either avoids identifying or responding to the value difference(s) directly, or reframes them so the parties agree to disagree on certain points.[13]

There are a few final points about reframing to keep in mind. Much of the reframing process is "about changing the verbal presentation of an idea, concern, proposal, or question so that the party's essential interest is still expressed but unproductive language, emotion, position taking, and accusations are removed."[14] Therefore, it is important that mediators are careful with the language they use to reframe problems.

Value-laden language and strong positions or demands should be reformulated. The challenge is to convert polarizing language  into neutral terms, removing bias and judgment, without diluting the intensity of the message or favoring either side.[15] For example, Mr. Smith says, "This obnoxious jerk has not paid his rent in 3 months!" The mediator translates that into, "You are upset that you have not received your monthly rent payment from Mr. Williams for the last three months."

Lastly, parties must be explicit about the issues that divide them in order for the mediator to successfully help reframe the problem in terms that facilitate agreement. Often there is a cycle of exchanges between the parties and the mediator. As parties become more comfortable with the conflict resolution process they become more explicit about their issues.[16] Ultimately, the acceptance of the reframing of an issue "is a result of timing and the psychological readiness of the parties to accept the definition of the situation."[17]
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Option Identification

By Brad Spangler January 2004

Identifying Options

Option identification is an essential step in the process of resolving any conflict, including seemingly intractable situations. In a conflict resolution scenario, once all parties to the conflict have identified the issues under contention, they should systematically list ALL options that they see available to them for advancing their interests. The parties should include options they would not normally choose, as these could turn out to be compatible with those of an opposing party.[1] (This is discussed in detail below.) Option identification is essential through all phases of a conflict. For example, at the beginning of a conflict, parties must decide whether to engage or disengage. If they decide to engage, they must then decide their strategic and tactical options and what their goals are.

How Do Parties Go About Identifying Options?

Option identification is often one part of the mediation or negotiation process. This stage should be the most creative step in the resolution process. The mediator or negotiator will help opposing parties identify and develop options for resolving conflict by transforming the information they have collected about issues, interests, and data into solutions that both sides can live with.[2] The advantage of including a third party in this process is that they will either suggest or help disputants identify options they would not have recognized on their own. The main goal is to come up with as many reasonable alternatives as possible: participants are usually asked to refrain from judging or assessing the options until later.

In order to generate wise options for resolving a conflict, the parties must first reveal the interests that lie behind their positions (see integrative bargaining).[3] Interests include the needs, desires, concerns, and fears important to each side. Rather than making demands and focusing on concessions, more options are generated if parties are forthcoming about their underlying concerns and what they hope to achieve. [4]

Once the parties clearly understand one another's interests, they can begin to generate options for resolving their conflict. There are several different procedures for doing this, but they all share several common characteristics: 1) everyone present is encouraged to suggest options. This changes the discussion from a bi-lateral zero-sum situation to a multi-sided view that often leads to more creativity. 2) Parties try to separate the process of generating options from that of assessing options. (Separating option identification from costing ensures that options will not be thrown out based on premature judgments.) 3) Discussions focus on the issue or problem and not on the parties themselves.[5] Overall, the most important aspect of generating options is that the parties think creatively.

These guidelines can be implemented in a variety of ways:

Ratification of the status quo involves the revision and updating of a previously reached agreement. 

The development of objective standards for an acceptable agreement does not result in actual options, but establishes mutually acceptable standards for option generation and for shaping the final agreement. 

Open discussion is one of the best methods for generating options, but parties must feel comfortable that they can share ideas without committing themselves to them. Mediators can assist with this by setting ground rules that allow parties to suggest and explore ideas without being expected to commit to them.[6]

Brainstorming is when a group of people generates a variety of settlement options for consideration. The basic principle behind brainstorming in a group is that more people will produce more options.[7] The mediator frames an issue as a problem and then asks a "how" question. For example, "how can a popular park be protected while still allowing visitors to enjoy its beauty?" Members of the group are then asked to respond, one at a time. The mediator records all ideas, including controversial or seemingly impossible suggestions. Parties are asked to abstain from making value judgments about the options until all ideas have been presented. Parties should be encouraged, however, to build on others' suggestions and work to refine them in ways that meet more of their interests. Brainstorming may be carried out in a variety of formats, but is usually done in a large group with all disputants present or in subgroups.[8]

Nominal group process is similar to brainstorming, but aims to maximize individual creativity. The issue is stated as a "how" problem, and individuals make their own lists of solutions within a given time limit. Individuals then form small groups of about five, in which they share and record their ideas one at a time. They discuss and assess the options they generated, and select those options that have the potential for mutual acceptance, presenting them to the larger group for further discussion and consideration.[9] 

Task Groups. Another group process is to divide issues into logical categories and have separate task groups identify options for each category. This process is usually used in cases where there are a wide range of issues and when some of them require special knowledge and/or expertise. Again, the job of the task group is to come up with options, not assess them. Task groups are often used in combination with other methods of producing options.[10]

With model agreements, the parties examine agreements made in other disputes that were similar to their current situation. Those models are then explored and changed to meet the needs of the present situation. 

Linked trades is a procedure that involves identifying potentially connected (linked) issues and then trading specific things that each party values differently. For example, if one side wants more money, and the other more time, a trade-off can be developed that gives each side what he or she wants. The mediator works with the disputants to figure out what interests they would trade for specific benefits. Together the mediator and parties may be able to develop deals that meet both side's interests.[11]

Single-text negotiation is another approach for generating options. Rather than having disputants generate separate ideas in a process such as task groups, the entire group works with one document, which may be developed by the mediator after hearing both sides' concerns, or it may be drafted by one of the parties, trying to create a document that meets everyone's interests. The document is then taken to all the parties, who gradually make improvements or revisions that make the agreement progressively more acceptable to all parties.[12]

A different sort of procedure is available when parties have different perceptions of the possible outcome of a dispute and/or the future is unknowable. In such cases, disputants may develop "procedural solutions to reach substantive agreements." The parties come up with a fair procedure that can be used presently or in the future to arrive at a concrete resolution to the dispute. For example, a neighborhood association may be willing to support the construction of a potentially polluting factory under certain agreed-upon conditions. One possibility is that the business agrees to an environmental assessment after one year, and has a bond put aside to compensate residents if any environmental damage is discovered. In other words, the parties work out an insurance policy to make sure everyone will be happy with the ultimate outcome of their agreement.[13]

Package agreements are yet another option, which is available when parties have exchanged enough information to develop mutually acceptable packages. This option involves the construction of a comprehensive agreement that addresses all parties' key interests. Packages are generally designed to balance gains and losses for all parties so that the overall resolution is acceptable to all.[14]

Finally, parties may use outside experts or resources to shed new light on a dispute and help develop options for settlement. This process can be helpful when disputants are unable to separate themselves enough from the conflict to objectively come up with good options. It is often helpful if the mediator is the one to suggest using outside experts or resources because parties will have less suspicion of the sources of information. Outside experts can be helpful in a few ways. For example they can submit written explanations of how other problems have been solved in similar circumstances. Or they can make a presentation directly to the group, about how solutions have been implemented by other groups.[15] Experts may also be needed to provide options in cases that involve technical knowledge. The key to using outside experts, of course is to find people who are not affiliated with either side in the dispute.[16]
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Focusing on Commonalities

By Charles (Chip) Hauss  June 2003

"Understand the differences; act on the commonalities." -- Andrew Masondo
The above statement by South African Andrew Masondo sums up a lot of what can be done to ease intractable conflicts in the short run. 

Masondo's career mirrors his statement. In 1961, he was one of the first members of MK (UmKhonta wzSizwe - Spear of the People), the armed wing of the African National Congress (ANC). He participated in its first violent act later that year when a group of MK activists blew up some electrical towers. Like many MK activists, Masondo was arrested and spent nearly 15 years at the infamous Robben Island prison. After his release in 1976, he again became politically active in the armed resistance to the apartheid government, operating from the ANC's bases in Angola. After the transition from apartheid to a multiracial democracy, Masondo became a major general in the South African National Defense Force (SANDF) and was in charge of integrating the military until his retirement in 2001.

Masondo's comment is important because there is such fear, hatred, and intolerance in intractable conflicts that it is rare that a win-win outcome can be reached as the result of a single negotiated settlement. Rather, understanding the differences between the parties and finding ways to move forward on the basis of their shared interests seems to be the best way to make significant, if still incremental, progress. 

Both parts of such a process can be seen in the South African negotiations, in which Masondo himself played a central role.

Understanding the Differences

Understanding one's adversaries is one of the most important parts of the negotiations to end any conflict. In this sense, "understanding" is not the simple intellectual comprehension of why the other side believes what it does, though that itself is often not an easy challenge. The "image of the enemy" and blaming language and behavior often lead the two sides of a conflict to "talk past" each other. Understanding, in this sense, also means developing the ability to empathize with the other side. You may not agree with their perspective, but you at least have to see why honorable people hold such a point of view. 

There are two good examples of this in Nelson Mandela's behavior between the time he and the authorities began informal talks in 1986 and his release from prison in 1991. First, he took the initiative to learn Afrikaans so he could speak with his jailers and the national leadership in their own language. Second, he made it clear that while he was not prepared to make a deal that included anything less than one person one vote, he understood that the Afrikaners considered themselves to be Africans every bit as much as the members of the ANC did. 
Acting on the Commonalities 

In their classic book, Getting to Yes,[1] Roger Fisher and William Ury distinguish between positional and interest-based negotiation. In the former, people tend to cling to rigidly held stands on specific issues, as Israelis and Palestinians have traditionally done on the status of Jerusalem. In interest-based negotiations, they become more flexible and concentrate on their general interests or goals. When that happens, it is possible to "reframe" the dispute and begin to find areas of common concern where joint action is possible. 

In the South African case, finding the commonalities occurred once the blacks and whites began to see some broader interests they truly shared. One of the most obvious and important of these was a desire to prevent the economic situation of the country from continuing to deteriorate. The two sides reached this point through different routes. Many whites came to the conclusion that maintaining their standard of living was more important than keeping apartheid. Many blacks, by contrast, concluded that the only way to achieve prosperity for the impoverished majority of the population was to build on the industrial and commercial base the white-dominated regime had created. That could only be done, they recognized, by accepting the continuation of the white standard of living.

In other instances, discovering the commonalities can take place in ways that seem trivial and/or have little to do with politics. For instance, one of the first Track Two meetings between the Afrikaner elite and the exiled ANC leadership occurred in England during an important international cricket match. South African teams had been banned from international competitions for many years, and the sports-crazed South Africans of all races began to realize that a political solution would allow their return to the soccer, rugby, cricket, and track and field tournaments. After Mandela was released, a conscious effort was made to integrate the previously all-white rugby and cricket teams and the crowds, which went to support those squads. In perhaps the most telling event of them all, South Africa was given the right to host the 1995 rugby World Cup, which it duly won. Rugby had been such a hotbed of pro-apartheid racism that many ANC leaders wanted then-President Mandela to ban the sport altogether. Not only did he refuse to do so, he appeared at the ceremony after the final game to hand out the trophy wearing a copy of the team captain's uniform, a man who was widely rumored to be a staunch racist. 


[1] Roger Fisher and William Ury, Getting to YES. (New York: Penguin, 1981) 
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Caucus

By Brad Spangler June 2003

What is a Caucus?

Caucuses are meetings that mediators hold separately with each side of a dispute. They can be called by the mediator or by one of the parties to work out problems that occur during the mediation process.

Sometimes there are external factors that create changes or new tensions during the mediation. For example, in a public policy mediation, there could be external political or economic events that change the relationship between the negotiating parties.[1] A mediator may want to meet with the parties separately to assess the effect of the changed situation on the party and determine whether it makes sense to continue with the mediation as it is, change the focus, or perhaps call it off if the external change makes agreement impossible.

There may also be internal mediation dynamics that require caucus. Sometimes the relationship between the parties has become problematic. A caucus can be called to allow parties to vent intense, built-up emotions without aggravating the other party. Sometimes caucuses are helpful in clarifying misperceptions. They may also be used to change unproductive or negative behavior, or to limit destructive communications between the parties.[2]

In some cases, a caucus is called so the parties and mediator can clarify or assess the negotiation process that is being used. The caucus could involve the design of new procedures or might be held just to break negative trends that have developed during the process.[3] Lastly, caucuses may be called by the mediator or parties to explore important negotiation issues. Sometimes it is necessary for the parties to redefine their interests, clarify their positions, identify new offers, or weigh the other party's proposals in private.[4]

Basic Caucus Steps

There is no standard procedure for conducting a caucus, but there are some general steps that a well-conducted caucus includes. So even though every caucus situation will be different, there are some general tips that are often useful:[5]

· Open the caucus with a review of the confidentiality agreement for the session and then ask an open-ended question to start the conversation. (For example, how do you feel about what's happening right now?) 

· Once participants start talking, use active listening to clarify and summarize their statements. 

· Take notes throughout the meeting. 

· Test perceptions by asking the party questions about how they view their opponent's interests and positions. 

· Use methods such as confrontation, evaluating strengths and weaknesses of proposals, and focusing on interests, to loosen a party's fixed positions and explore new options (see option identification). 

· Summarize the content of the discussion often and test suggestions for integrative solutions (see integrative bargaining). 

· Give the party opportunity for the party to mention other concerns not raised by the mediator. 

· Close the caucus with a reminder about confidentiality and a request for any instructions on what to say to the other party. 

· Hold a caucus with the other party to keep the process balanced and prevent feelings of distrust or suspicion regarding what went on in the first caucus. 

Advantages of Caucuses
There are a few significant advantages to caucuses:

 

1. Separating the parties allows more open communication between the party in caucus and the mediator. 
2. This helps the mediator understand the party's point of view more fully and keep the process moving forward. 
3. Without the presence of the other party, the party in caucus is likely to be less tense, angry, and defensive, and more flexible and creative. 
4. Because of the privacy of the arrangement, the party in caucus should feel more comfortable providing information about underlying interests and assumptions as well as suggesting new ideas for solutions. 
5. The privacy of the caucus also allows the mediator to interact more intimately with the party in caucus, without seeming biased to the other side. 
6. It also lets the mediator say positive things about the other side without pumping up their image of themselves. 
7. Lastly, because it is just the mediator and one of the parties, the mediator will be able to directly challenge that party to solve the problem. Without the other party present, the one in caucus will not be able to shift the responsibility.[6] 

Caucusing Considerations
· Forewarning/Explanation of Purpose: Whatever the reason for caucusing is, there are a few things mediators must do and consider if they are going to use this technique. At the beginning of the negotiation, mediators should explain what a caucus is and that they may be held at some time during the mediation. The parties should be aware of how caucuses can help. They must also know that either the parties or the mediator may ask for a caucus.[7] 

· Timing: Another aspect to consider is the timing of a private meeting. Caucuses may be held at pretty much any time during negotiations, but the timing of a caucus in the negotiation process is usually associated with certain problems or tasks. For example, caucuses held toward the end of negotiations are usually "designed to break deadlocks [see stalemate], develop or assess proposals, develop a settlement formula, or achieve a psychological settlement."[8] 

· Confidentiality is another major issue that mediators must consider before they use caucuses. In most cases, the mediator ensures that whatever is said in caucus will be kept confidential once the parties come back together for joint discussion. Some mediators use a system where only information that the parties specifically identify as confidential is kept secret. Still others prefer that no information be kept confidential and that the mediator has the right to use any information he sees as useful to the negotiation.[9] 

· Trust: Mediators must also maintain the trust of the parties. The mediator must be sensitive to the fact that the party left out of the caucus may get suspicious of what went on behind the closed doors. One general rule for making sure trust is maintained is for each side to receive an equal number of caucuses. It is also good if the mediator keeps each caucus to about the same length of time. Sometimes it helps if the waiting party is given a task to do while the mediator talks with the other side.[10] Nevertheless, the possibility of generating mistrust or suspicion does prevent some mediators from using caucuses at all.[11] 


[1] Christopher Moore, The Mediation Process: Practical Strategies for Resolving Conflict, 2nd Edition (San Francisco: Jossey-Bass Publishers, 1996), 319. 

[2] Ibid. 

[3] Ibid. 

[4] Ibid. For more specific reasons why mediators may use a caucus, see the bullet points on pages 319-320. 

[5] The following bullet points were drawn from: Karl A. Slaikeu, When Push Comes to Shove: A Practical Guide to Mediating Disputes. (San Francisco: Jossey-Bass Publishers, 1996), 92-93. For a full detailed discussion of these points, see pages 93-110 of this work. 

[6] The above points about the advantages of separating the parties were drawn from: Douglas H. Yarn, The Dictionary of Conflict Resolution (San Francisco: Jossey-Bass Publishers, 1999), 70. 

[7] Ibid, 321. 

[8] Ibid, 320-321. 

[9] Douglas H. Yarn, op. cit 

[10] Ibid. 

[11] Ibid, 71. 


Use the following to cite this article:
Spangler, Brad. "Caucus." Beyond Intractability. Eds. Guy Burgess and Heidi Burgess. Conflict Research Consortium, University of Colorado, Boulder. Posted: June 2003 <http://www.beyondintractability.org/essay/caucus/>.

Reality Testing

By Brad Spangler November 2003

What is Reality Testing?

Reality testing involves "techniques used to adjust perceptions that do not conform to the realities of the situation."[1] In conflict resolution, it is a process that may be helpful when negotiations breakdown. Sometimes, a party to a negotiation will think they have an alternative or option that is better than what they will get through negotiation. (Fisher, Ury, and Patton called this a better BATNA[2]). If a party thinks they have a good BATNA, then they may refuse to agree to a settlement, causing an obstacle in the negotiation process. If the BATNA truly is better for that party than the proposed agreement, then the agreement will have to be abandoned, or changed to accommodate that party.[3] However, a party's BATNA is often unrealistic. If a party is refusing to agree to a settlement based on an unrealistic BATNA, then the mediator or opposing party must educate the reluctant party through reality testing.[4]

How is Reality Testing Done?

The actual process of reality testing "involves asking hard questions about each parties' power and options."[5] Either the mediator or the opposing party must convince the resistant party that their BATNA is not as good as it seems and get them to understand what will happen if they stick with it. There are many reality-testing questions one may ask. 

Reality Testing Questions: 

1. What do you see as the strengths of your case? 

2. What do you see as the weaknesses of your case? 

3. What do you see as the strengths of the other's case? 

4. What do you see as the weaknesses of the other's case? 

5. What is your best-case scenario if you don't resolve this with negotiation? 

6. What is your worst-case scenario if you don't resolve this with negotiation? 

7. What is the most likely scenario if you don't resolve this with negotiation? 

8. Is that better than the most likely negotiated settlement?

· John Ford and Associates, available at: http://www.mediate.com/johnford/pg87.cfm
If you suspect an opponent has not really thought through the consequences of disagreement, you could ask: "Do you realize how serious the consequences will be for both of us if we don't settle this issue?"[6] Maybe the opponent underestimates the strength of your BATNA, in which case you might ask: "What do you think I will do if we do not reach an agreement?"[7] Or perhaps he is overestimating his own alternative. In this case you could ask: "What will you do if we don't reach an agreement? What will it cost you?"[8]

Third parties can be especially helpful in this regard. They can take on the role of the concerned counselor, who believes the client has miscalculated how best to achieve his interests. By getting the party to do a better job of costing, the third party can sometimes get the reluctant party to agree to mediation, or a particular settlement. In trying to reach an agreement in Northern Ireland, mediator George Mitchell told the parties that if they did not reach an agreement, thousands more people would likely die."And history will hold you accountable," he told the negotiators. "Do you want to be responsible for that?" Mitchell reported when asked what the turning point in the negotiations that it was this question, along with an artificial deadline imposed by Mitchell, that pushed them on towards agreement. [9]

If a party is reluctant to try mediation, preferring litigation instead, the mediator -- or lawyer -- might ask, "If you sue them, who do you think will win? Why? What are the strengths of your case? What are the strengths of theirs? Have you asked an outsider to review your assumptions? How much will a lawsuit cost? How long will it take? What will happen in the meantime? Is it worth waiting when the outcome is so uncertain?"

By asking these questions, the party is forced to think carefully about aspects of the dispute they may not have thought through yet. Also, if their perceptions or thoughts about certain things are not accurate, they may be corrected when they try to answer these questions. In the end, reality testing can help get parties to the negotiating table, and can help overcome stalemates when they exist.


[1] Douglas H. Yarn, The Dictionary of Conflict Resolution, (San Francisco: Jossey-Bass Publishers, 1999), 372. 

[2] BATNA or "Best Alternative to a Negotiated Agreement" is a term first introduced in Roger Fisher, William Ury, and Bruce Patton, Getting to Yes: Negotiating Agreements without Giving In. Second Edition. New York: Penguin. 1991.

[3] Heidi Burgess and Guy M. Burgess, Encyclopedia of Conflict Resolution. (Denver: ABC-CLIO, 1997), 254. 

[4] ibid. 

[5] ibid. 

[6] ibid, p. 115. 

[7] ibid, p. 116. 

[8] ibid. 

[9] This is a paraphrase, but was described as close to that in a talk that Mitchell gave at the October 2003 Association of Conflict Resolution Conference about his work in Northern Ireland which resulted in the Good Friday Agreement.
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Costing

By Brad Spangler June 2003

"I never...went under the illusion that I could appeal to their higher good. That may come, that might be what brings them along further, but it's not going to be what gets them to engage (in mediation). The thing that's going to get them to engage is what it's going to cost them if they don't. And what's it going to cost (if they do)? Is it (mediation) worth trying?" -- Nancy Ferrell, Community Relations Service mediator
What is Costing?

Costing (or cost-benefit analysis) is the process of analyzing the costs and benefits of different options to determine 1) what approach should be taken to a particular conflict and 2) what solution or resolution should be chosen once various options are being considered.[1] Thus, costing happens early on in the process as parties decide whether they should respond at all, and if so, how; and later on once settlement possibilities have been identified.

Early-Stage Costing

This type of costing involves an assessment of whether the conflict is worth pursuing or whether the issue should just be dropped. If it is worth pursuing, what strategy should be used? Some sort of persuasive tactic (such as a public relations campaign)? Direct negotiation? Mediation? Arbitration? Litigation? Coercion or force? Generally the stronger the strategy, the higher the costs. In addition to concrete costs such as legal fees or military casualties, it is important that intangible factors such as personal anxiety, damaged relationships, reinforcement of hostilities, and the "backlash coefficient" be considered as well.[2]

Latter-Stage Costing

Once parties are involved in negotiation and/or mediation, a list of settlement options is usually developed (see option identification) and the parties then need to assess the relative benefits and costs of each of these options, comparing them to their BATNAs-their "best alternative to a negotiated agreement."

"The central task of the parties at [the costing] stage is to assess how well their interests will be satisfied by any one solution or any combination of the solutions that have been generated," explains mediator Christopher Moore.[3] Costing also requires an assessment of one's ability to implement the option with or without outside help, the likely costs of implementing that approach, and the probable reactions of opponents and decision makers. For instance, extremely negative or antagonistic responses raise the cost of the strategy. It is also important to try to anticipate future disputes. Options that produce short-term victory may not be desirable if they also strengthen the backlash effect, which will likely increase the number of future disputes and reduce one's chances of protecting one's interests over the long term.[4]

How is Costing Done? 

Parties in conflict make strategic decisions on how to pursue the conflict based on assessments of the likelihood of success and the potential costs of carrying out the conflict. Oftentimes parties will underestimate the costs and overestimate their potential for success. This leads them to pursue strategies that do not advance their interests.[5] To prevent this problem, conflict resolution professionals (mediators and negotiators) often assist with the costing process. They ask hard questions: "What makes you think you can do that?" "Where will you get the money?" "Who supports this decision?" "How will the opponent respond?" "What makes you think so?" "Does everyone agree?"

By challenging assumptions and forcing the parties to justify their assessments, the parties usually develop a more realistic assessment of the costs and benefits of the options being considered. If the mediator thinks that the answers given are unrealistic, he or she may urge the parties to check further, perhaps by consulting a lawyer, military planners, outside observers -- anyone who can give them a more accurate assessment of the current situation and likely future scenarios.
The Importance of BATNAs

In addition to assessing settlement options, parties must also assess the costs and benefits of their "BATNA" -- Best Alternative to a Negotiated Agreement. "That is the standard against which any proposed agreement should be measured. That is the only standard which can protect [parties] both from accepting terms that are too unfavorable and from rejecting terms it would be in [their] interest to accept."[6] Once parties establish a BATNA, they must then compare the costs and benefits of the BATNA to all of the settlement options on the table.

Community Relations Service (CRS) mediator Nancy Ferrell used to use the costing process to get people to come to the table by asking, "What's it going to cost you if you don't?" (In other words, how much is your BATNA going to cost?) Often the parties who were reluctant to negotiate would realize that negotiation (or in this case, mediation) was likely going to produce more benefits more quickly than any other option -- and in CRS cases, the cost was very low, as the CRS provides mediation for free. So the only costs were time. But alternative processes, Ferrell would point out, would generally take longer, cost more financially, and might fail to produce results as good as those that were likely to come out of mediation. Though it didn't work in all cases, Ferrell (as well as other CRS mediators) reported considerable success with that approach.[7]

The decision about whether to enter into a conflict, stay in the conflict, and what agreement to reach are not just rational, they are emotional as well. Psychologists have repeatedly shown that people who value A over B and B over C still might not value A over C. So rational cost-benefit analysis is only one part of the strategy forming process. But it is a necessary part...absent such an assessment and one's strategy or tactics are considerably less likely to result in the desired or expected outcome(s).


[1] International Online Training Program on Intractable Conflict, "Strategic Option Identification and Costing" [article online] (Conflict Research Consortium, 1998, accessed on 11 February 2003); available at http://www.colorado.edu/conflict/peace/treatment/optioniv.htm; Internet. 

[2] Heidi Burgess and Guy M. Burgess, Encyclopedia of Conflict Resolution. (Denver: ABC-CLIO, 1997), 83-84. 

[3] Christopher Moore, The Mediation Process: Practical Strategies for Resolving Conflict. (San Francisco: Jossey-Bass Publishers, 1996), 269. 

[4] Heidi Burgess and Guy M. Burgess, op. cit 83. 

[5] Ibid. 

[6] Roger Fisher and William Ury, Getting to Yes: Negotiating Agreement Without Giving In. (New York: Penguin Books, 1981), 104. 

[7] Interview with Nancy Ferrell, 2000. Transcription available online at http://www.colorado.edu/conflict/civil_rights/interviews/Nancy_Ferrell.html and particular segment referenced available at http://www.colorado.edu/conflict/civil_rights/segments/iseg-101732.html; Internet.
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Action-Forcing Mechanisms

By Brad Spangler June 2003

What are "Action-Forcing Mechanisms" or Deadlines?
Action-forcing mechanisms are external events or stipulations created in the course of negotiation or mediation, that are designed to force parties to take steps toward reaching or implementing an agreement." According to negotiation experts Michael Watkins and Susan Rosegrant, 

Action-forcing events are clear breakpoints [in negotiation], imposed by outside forces or by the actions of negotiators, that force some or all of the participants to make hard choices or incur substantial costs.[1] 

Deadlines are classic examples of action-forcing mechanisms, and are the most common way to manipulate time in order to induce a settlement. They may "delineate the period of time in which an agreement must be reached,"[2] or may "specify the date and time by which actions must be taken."[3] Deadlines may be necessary because a party is purposely using stall tactics to delay reaching agreement. Deadlines may also be incorporated into agreements to ensure that parties do what they are supposed to do to carry out an agreement's conditions.[4] 

Sometimes, the goal of setting a deadline is to break a stalemate or deadlock in which parties are not willing or able to work out an agreement.[5] The longer parties remain deadlocked, the more likely it is that any trust they have developed will break down. Given this, it is best to take steps toward breaking the deadlock as soon as possible.[6] Deadlines can also help force parties to start working in a more constructive manner toward resolution. However, setting hasty deadlines can be dangerous as parties may come up with an agreement that is impossible to implement, because they were rushing to get it done.[7] 
Types of Deadlines 

There are many different types of deadlines. The most effective ones tend to have negative consequences associated with failing to meet them.[8] The consequences do not have to be severe, but they should present a worse option than settlement. The two most basic choices associated with negotiation deadlines are to come to an agreement, or to terminate the negotiation altogether. Often, both parties will lose if the negotiation is terminated, so avoiding this sort of consequence motivates the parties to work better together. In other cases, deadlines are merely used as "mileposts" to measure progress and do not involve serious consequences.[9] 

Deadlines may be set up by a variety of actors. A party can set its own deadline (internal) or the deadline may be imposed by outside forces (external). An internal deadline might be set by either a mediator or one of the parties who can threaten to quit before the issue is resolved if the parties do not make progress or come to an agreement by a specified date or time. An example of an externally established deadline is an upcoming court date, which often encourages settlement between parties that really do not want to go to court.[10] Actual deadlines align with real events such as an election, and are rigid. They cannot be changed and therefore the cost of not reaching agreement is high. Artificial deadlines are arbitrarily set, just to force progress on an issue. These deadlines may be more flexible, though if they are completely changeable, they are meaningless.[11] 

As noted above, deadlines usually promote settlements because they imply negative consequences if the time limit is not met. Explicitly defined deadlines with clear consequences can help motivate a fast solution. However, they can cause resistance and/or bad agreements if there is not enough time to consider all options. Explicit deadlines work well when both sides will suffer equally by not meeting them.[12] 

Undefined deadlines can be effective because they make parties think that the negotiator is willing to spend as long as necessary to reach agreement. For example, if you are willing to negotiate for longer than your opponent, he may give in to your demands as time becomes scarce for him.[13] Alternatively, he may make concessions and act faster, because he doesn't want to incur the costs of delaying. 

The "Deadline/Eleventh Hour Effect" 

Many settlements are reached just before a deadline, a phenomenon called "the deadline effect" or "the eleventh hour effect." This refers to the common occurrence of parties waiting until the last hours before the deadline to make concessions, hoping the other side will concede first. But if that doesn't happen, then both sides begin serious negotiating right before the deadline, as they still think that an agreement is superior to none. An approaching deadline may prompt a party to change the bottom line of what they are willing to accept, making an agreement possible when it was not possible before (see ZOPA). 

The deadline effect sometimes leads parties to alter their goals. Initially, parties may have competitive, individualistic goals. The need to meet a deadline encourages disputants to put aside their individualistic concerns and reach agreement. This change of heart may occur because the party does not want to lose out on the possible benefits of a cooperative group agreement.[14] However, individualistic actions prior to the deadline can cause problems. If competitive concerns are revealed only when the group is near agreement, these can derail the process.[15] To avoid this problem, it is best to make sure that individual concerns are openly discussed long before the deadline. Another option is to set a flexible deadline, which can be extended if the parties become serious about negotiating near the end of the time limit. But if they are still deadlocked, the deadline can be kept necessary.[16] 



[1] Michael Watkins and Susan Rosegrant, Breakthrough International Negotiation: How Great Negotiators Transformed The World's Toughest Post-Cold War Conflicts (San Francisco: Jossey-Bass Publishers, 2001), 123. 

[2] Christopher Moore, The Mediation Process: Practical Strategies for Resolving Conflict, 2nd Edition (San Francisco: Jossey-Bass Publishers, 1996), 291. Pages 291-300 of this work present an in-depth discussion of deadlines and time constraints. The author discusses the mediator's role in manipulating deadlines, the associated dangers, and strategies for avoiding them. 

[3] Heidi Burgess and Guy M. Burgess, Encyclopedia of Conflict Resolution (Denver: ABC-CLIO, 1997), 92. 
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[5] Michael Watkins and Susan Rosegrant, op cit. 

[6] Susan L. Carpenter and W.J.D. Kennedy, Managing Public Disputes (San Francisco: Jossey-Bass Publishers, 1988), 267. 

[7] Lawrence Susskind and Jeffrey Cruikshank, Breaking the Impasse: Consensual Approaches to Resolving Public Disputes (New York: Basic Books, Inc., Publishers, 1987), 191 

[8] Heidi Burgess and Guy M. Burgess, Encyclopedia of Conflict Resolution (Denver: ABC-CLIO, 1997), 92. 

[9] Christopher Moore, The Mediation Process: Practical Strategies for Resolving Conflict, 2nd Edition (San Francisco: Jossey-Bass Publishers, 1996), 299. 
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[14] Roy J. Lewicki and others, Negotiation, 3rd Edition (San Francisco: Irwin McGraw-Hill, 1999), 430. 

[15] Ibid, 430. 

[16] Ibid, 431. 
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Trust in Mediation

By Richard Salem July 2003

"The key word is 'trust.' Without it, you're dead. Without it, stay home!" -- Alan Gold
The Importance of Trust in Mediation

From the moment they enter into a conflict, mediators strive to gain the trust of the parties. Throughout the mediation they work to build and maintain the parties' trust of the mediation process, the mediators, and between the parties themselves. When trust levels are high, parties are less defensive and more willing to share information with other parties at the mediation table and in private sessions with the mediator -- information that may be crucial to finding a mutually acceptable solution.

How important is trust in mediation? Experienced mediators who have addressed the issue tend to speak with a single voice. Canadian mediator Alan Gold put it succinctly when he said, "The key word is 'trust.' Without it, you're dead. Without it, stay home!"[1] Gold was referring specifically to collective bargaining, but for all types of mediation, no single attribute is more important in most sectors of mediation than the ability to build trust.
Sources of Trust

There are three basic sources of mediator trust.

1. If a mediating organization has a good reputation, a mediator representing that organization can expect a certain level of trust from the disputing parties, even before interacting with them. 

2. A mediator's personal reputation can also help to build trust. In the North American mediation model, trust may be based on the mediator's reputation for being a fair and effective neutral, someone who enters the conflict as an outsider, conducts the mediation process, and then leaves. Other cultures prefer what John Paul Lederach refers to as "insider partials," third parties who have connections to both sides and who can help in establishing communication and understanding between the adversaries. In this alternative model, trust comes as a result of familiarity with the parties and the situation, and of involvement with the parties before, during, and after the settlement is achieved.[2] 

3. Most important, trust is earned through a mediator's behavior during the mediation process. Effective mediators pay close attention to the ways in which they are building trust, and carefully weigh the possible consequences before taking any action that might counteract their trust-building efforts. Once lost, trust can be very difficult to restore. 

How Mediators Build Trust with the Parties

In considering how to gain the trust of the parties, it may help to reflect upon the qualities and behaviors of the people you trust the most. For example, I find it easiest to trust people who (a) treat me with dignity and respect; (b) are like me; (c) behave as though they like and care about me; (d) don't hurt me and protect me from being hurt by myself or others; (e) have no interests that conflict with mine; (f) listen to and understand me; (g) help me solve my problems when I ask them to do so and (j) are reliable and do what they promise to do in a timely manner. Applying some of these principles to mediation, some mediators can earn trust in several key ways:

· Treat the parties equally, with respect and dignity at all times. 

· Create an environment that makes the parties feel comfortable and safe. 

· Let each party know the mediator is listening to them, understands their problem and how they feel about it, cares about their problem, and can serve as a resource to help them resolve that problem. 

· Show that the mediator has no stake in the outcome of the dispute that will prevent the parties from reaching an agreement that serves each of their interests. 

· Never fix blame, put down, or judge the parties, or tell them what they must do. 

· Ask non-threatening, open-ended questions. 

Balance the mediation process by:

· Making certain the parties understand the mediation process. 

· Permitting the parties to discuss the problem without interruption. 

· Protecting the parties from threats, intimidation, or disrespectful behavior during the mediation. 

· Always demonstrating impartiality. 
Mediating when Trust Is Lacking

Can mediators function when they lack the trust of one or more parties? They can, even though their effectiveness may be impaired. Sometimes a party that does not trust the mediator will agree to come to the table in the hopes that the mediator will (1) be able to "educate" and influence the other party, (2) control the other party's behavior away from the table, or (3) help buy time. Sometimes a party has no better alternative than to work with the mediator. At times, parties in highly visible cases are under pressure to demonstrate good faith and agree to mediation. In these cases, mediators seek ways to overcome the lack of trust so that they can have a positive impact on the conflict.


[1] Alan Gold, "Conflict in Today's Economic Climate," Proceedings of the Ninth Annual Meeting of the Society of Professionals in Dispute Resolution (1981).

[2] Lederach, John Paul. "Who Mediates in Developing Countries?" Conflict Resolution Notes. Vol. 6, No. 4. April 1989. Pp. 82-83, summarized by Mariya Yevsyukova at http://www.colorado.edu/conflict/peace/example/lede6577.htm.
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Codes of Conduct for Intervenors

By Michelle Maiese September 2004

What are Codes of Conduct?

Ethics concerns the morality and rules by which human behavior is guided. This includes, but is not limited to, standards of professional practice. [1] Those working in conflict resolution (arbitrators, mediators, or facilitators) face a variety of complex ethical questions. 

These ethical issues can be related to the disclosure or non-disclosure of information, honesty and dishonesty, and confidentiality. Often issues arise because of power imbalances among the parties, dishonest or unfair mediation techniques employed by the mediator, or questions of public interest. Codes of conduct can be thought of as ethical guidelines governing the way dispute resolution practitioners deal with these various issues.

The first codes of ethical standards for intermediaries were developed in the United States and Canada, but a number of other countries have begun to use them as well. Rules cover the responsibilities of the mediator to the disputing parties, to the mediation process, to other mediators and one's profession, and to unrepresented third parties and the general public. [2] Common ethical issues surround the disclosure of information, confidentiality, impartiality, fairness, and questions of public interest. Standards of conduct can help to resolve the various ethical problems that arise for mediators and other dispute resolution professionals. 
Guidelines For Mediators
"Model Standards of Conduct for Mediators" 

1. A mediator should recognize the importance of parties' self-determination. 

2. A mediator shall conduct the mediation in an impartial manner. 

3. A mediator shall disclose all actual and potential conflicts of interest reasonably known to the mediator.

4. A mediator shall conduct the mediation fairly, diligently, and in a manner consistent with the principle of self-determination by the parties. 

5. A mediator shall fully disclose and explain the basis of compensation, fees, and charges to the parties. 

 - Available at: http://www.adr.org
As the dispute resolution field has developed, many theorists have become interested in formulating clear ethical standards for mediation practice. Motivations for devising a code of conduct include the desire to educate the public and mediation practitioners about ethical practice, a perceived need to ensure that mediations are carried out in accordance with high ethical standards, and a wish to promote public confidence in mediation as a dispute resolution process. [3] As an impartial participant whose job it is to facilitate conflict resolution processes, the mediator faces specific ethical demands.

Truth in Advertising: First, mediators should be truthful in their advertising and in the solicitation of participants, and refrain from promises and guarantees of results. Any communication with the public concerning services offered or regarding the education, training, and expertise of the mediator should be truthful. [4] In addition, mediators should accept only those cases where they have sufficient knowledge and expertise in terms of process and substance. A key ethical skill is the ability to recognize limits to one's personal competence. Thus, the mediation process should take place only if the mediator has the necessary qualifications to satisfy parties' reasonable expectations. Mediators should have information they can provide to the parties about their relevant training, education, and experience.

Selecting Cases: Interveners should also be aware that there are cases when conflict resolution techniques are inappropriate and should not even be attempted. If a mediator recognizes that mediation is inappropriate for particular participant or dispute, he or she has a responsibility to address this issue. This may mean educating parties about other dispute resolution options, referring them to more specialized services, or simply withdrawing from the process. In addition, mediators should take on only those matters in which they believe they can remain impartial and evenhanded. Before the process begins, they should be forthright about any circumstances that may create or give the appearance of a conflict of interest. [5] After disclosure, if one of the parties does not wish to retain the mediator, that mediator must withdraw from the process. 

Disclosing Fees: Before a process begins, a mediator should fully disclose and explain the basis of compensation, fees, and charges to the parties. Parties can then decide if they wish to use that mediator's services. Any fees charged should be reasonable and take into account the sort of mediation service used, the type and complexity of the matter, the expertise of the mediator, the time required, and the rates customary in that community. [6] If a mediator needs to withdraw from the process, any unearned fees should be returned to the parties. Fee agreements should not be contingent upon the result of the mediation or amount of the settlement.

Discuss Expectations: It is also important, before mediation begins, for all parties to understand their own and other participants' expectations of the process. This includes an understanding of the nature of the process, the procedures it will involve, and the role that the intervener will have. Mediators should provide fair and honest descriptions of the process so that parties can give their "informed consent" to participating. [7] They should also clarify their own expectations about the process. 

Fair Process: Once mediation is underway, interveners should try to conduct the process fairly, diligently, and in a way that upholds the principle of self-determination. Many believe that neutrality and/or impartiality on the part of the mediator are crucial in conducting a fair intervention. Others, however, especially people working outside of North America do not see neutrality as critical. As a matter of fact, John Paul Lederach, a leading scholar and practitioner of mediation in Latin America has observed the preference there for what he calls "insider-partials"---mediators who are from one of the disputant groups or communities (hence "insiders") who actually favor one side over the other (hence "partial.") In order to be effective, however, such insider partials need to have a stellar reputation for honesty and fairness with both sides. Oscar Arias's mediation of the Nicaraguan conflict between the Sandinista's and the East Coast Indian tribes is an example. [8]

Mediation Goal: The mediator's interest should be in devising a lasting resolution, not in coming to any specific resolution. He or she should guard against partiality or prejudice with respect to the parties' personal characteristics and strive to conduct the process in an unbiased manner. Of course, this does not mean that the mediator must be devoid of opinions. Like all human beings, mediators have values, attitudes, prejudices, and beliefs Nonetheless, the mediator should be aware of these values and prejudices and ensure that they do not intrude on the process. Interveners must not seek to advance their own interests nor show no any personal interest in the terms of the settlement. [9] If at any time the mediator feels unable to conduct the process in an unbiased manner, he or she is obligated to withdraw.

Balance of Power: Mediation processes should protect the right of the parties and leave no room for coercion or manipulation. Because power imbalance between participants can be a major problem for mediation, the mediator should try to ensure that the powerful participants in the process do not manipulate, dominate, or control the less powerful participants.[10] One of the intervener's jobs is to make sure that participants feel safe and protected. Parties should be free to consider various options, reflect on those options, or take advice. They have a right to be treated fairly and with respect, both by mediators and fellow participants. If they feel the need, parties should be free to take a time out. 

Mediator Involvement: Note that the degree to which mediators should become actively involved is often an issue. Should the mediator have a role in directing parties towards resolution? If the mediator sees an obvious practical option, should he or she offer it? Should the mediator facilitate decision-making or direct it? Most theorists believe that to maintain fairness and integrity, mediators should ensure that all parties have an opportunity to be actively involved in the decision-making process. This includes decisions about when and under what conditions they will reach an agreement or terminate the mediation process. Interveners must also make sure that the parties have reached agreement of their own volition and knowingly consent to that agreement. [11]

Consent: In order to give their consent, parties must fully understand both the mediation process and the options under discussion. If one of the parties does not have the capacity to participate, the mediator must terminate the process. Because it is not easy to determine a party's capacity, interveners must be constantly vigilant in promoting informed participation. Respectful screening processes that can assess mediation readiness or capacity are crucial for successful mediations. In the event that one or more of the parties is unable to participate due to drug, alcohol, or other physical or mental incapacity, the mediator should withdraw. [12] Toward the end of the proceeding, if a dispute resolution practitioner is concerned about the possible consequences of a proposed agreement, he or she should inform the parties of that concern so that they can give full and genuine consent. [13]

Confidentiality: Mediators should also be careful to uphold participants' rights to privacy and confidentiality. This includes an obligation to discuss confidentiality rules with the parties at the beginning of any proceeding and obtain party consent with respect to engaging in caucused mediation. This means that prior to undertaking private sessions with a party, the mediator should discuss the issue of confidentiality and clarify parties' expectations. [14] They should also be careful not to imply that confidentiality is absolute. If they mislead participants into thinking that proceedings will be totally confidential when in fact they are not, grievances are likely to result. Some theorists believe that a mediator should not disclose any matter that a party expects to be confidential unless given permission by all parties or unless required by law or other public policy. [15] For example, confidentiality might be abandoned to some extent if there is a risk it will have highly negative consequences for unrepresented third parties.

Others point out that there are instances in which one party discloses information to the mediator that is directly relevant to the conflict, but indicates that he or she does not wish the information to be disclosed to the other party. [16] In those cases where confidentiality comes into conflict with the ultimate goal of reaching a mutually acceptable solution, some believe mediators should err in favor of a lasting solution.
Should Mediators be Neutral and Honest? 

It is commonly stressed that mediators need to be neutral and impartial and that both process and outcome need to be fair. However, when faced with the challenge of effectively managing conflicts, remaining neutral may not be a viable option. It is often unclear what neutrality even means. Does it mean the mediator will not intervene in the substance of the dispute; or that the mediator is indifferent to the welfare of the clients; or simply that the mediator has no personal relationship with any of the parties? In the event that the mediator believes there is a power imbalance or that one of parties is acting disrespectfully, should he or she attempt to address this? [17] 

Various useful mediation strategies might be seen by clients as a violation of neutrality. For example, the caucus (meeting with each party separately) can be particularly precarious. Probing one of the parties' perspectives may also be viewed with suspicion. However, the mediator may in fact have a duty to question each party about their respective perspectives, raise concerns about those perspectives, and anticipate unintended consequences of solutions in order to ensure that parties' consent is fully informed and consensual. Nevertheless, it often these sorts of issues that result in grievances against mediators. 

People like to think that if the mediator is neutral and disengaged, he or she will be more rational, dispassionate, and unbiased. But it seems that what parties really want is not a disengaged mediator, but rather someone who will listen to and validate their concerns. Moreover, in cases where an agreement seems completely unfair, unconscionable, or lacking in durability, it is unclear that a mediator should remain impartial or disinterested. 

The most effective mediator will not be one that is distant and detached, but rather one "has permission to question both parties about their negotiating perspectives and inquire" about matters pertaining to an effective agreement. [18] Before they begin mediation, interveners should attempt to clarify the meaning of "neutrality" so that parties do not enter the process with unrealistic explications. One option is to describe the proper role of the mediator as "balanced" rather than neutral. 
Peacebuilding and International Aid

In the context of civil conflict, every foreign actor, whether it be a government official, an IGO, or an NGO, is perceived as a potential mediator. Some studies of mediation suggest that in cases of violent conflict, interventions by multilateral organizations applying political leverage often have the greatest measurable impact. As a result, there is a great need for those intervening in the international arena to adhere to a code of conduct. A number of organizations have begun to institute codes of conduct formalizing rules and regulations for field activities. Beyond these codes of conduct, there is a simple demand for ethical behavior to ensure the credibility and physical security of foreign actors. Local populations typically keep a close watch on interveners' personal behavior, both in public and in private. 

Intervention by foreign actors can either exacerbate and prolong the conflict or help to reduce tensions. Those intervening have a responsibility to carry out relief and development work? so that it alleviates suffering, protects human rights, and promotes a stable and just peace. However, when international interveners arrive in a conflict area, they are often so overwhelmed by violence going on there that they fail to recognize local capacities for peace. [19] They tend to regard violence and hatred as the only reality, and to neglect aspects of that particular society that connect people to each other. (See the associated essay on integrative power.)

All societies have systems for handling disagreements without resorting to violence, systems for limiting violence if it erupts, and groups of individuals who support peace. In these instances of complex emergency, it is important for interveners to identify and reinforce these local capacities for peace and strengthen interpersonal and intergroup relations.. Interveners have an ethical duty to empower people to become agents of change and transformation within their societies and to assume a central role in conflict resolution and transformation. [20] This means partnering with local people and drawing upon their cultural wisdom. Building on local conflict resolution capacities helps to promote respect for cultural diversity and to support the distinctive peacemaking roles of women.

Many believe that foreign interveners should also strive to be inclusive in their work and to consider the interests of all relevant parties. This means not taking sides in conflict, refraining from bias and favoritism, and endeavoring to be open and transparent in their work. Rather than secretly supporting one group over others, interveners should work in collaboration with individuals, organizations, governments, and other institutions in an effort to prevent and resolve conflict. [21] To achieve their goals, they will often have to make a long-term, ongoing commitment to various peacebuilding processes. They should acknowledge that once they enter a conflict setting, they become morally accountable to some extent for the results. 
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